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FROM THE SECTION CHAIR

What We’ve Done
and What’s to Come
By W. George Wailes

Your Litigation Section has been busy this
fiscal year. We have created new opportunities
for your participation with new events, programs, and webinars. Last December, our Military and Veterans Affairs Committee held its
first ever Military and Veterans Summit, and it
was inspirational. The all-star speakers included
Supreme Court Justice Ming Chin, California
Senator Thomas Umberg, Justice Eileen Moore,
Professors Betsy Gwin (Harvard), Robert Muth
(USD), Michael Wishnie (Yale), and Adam
Zimmerman (Loyola), and representatives from
Swords to Plowshares, National Veterans Legal
Services Program, the California Attorney General’s Office, and other organizations that serve
veterans. The speakers provided a somber overview of the challenges facing veterans and the
need for more attorneys to get involved. Our
veterans struggle to obtain benefits and rights,
and there are not enough attorneys volunteering
to assist. If you want to get involved, contact the
committee by sending an email to litigation@
calawyers.org. You won’t regret it.
We just hosted our first One and Done
program in San Diego for members to obtain
the special MCLE credits that can be difficult
to attain. Not only was it available in person
but we also live-streamed it over the web. Look

George Wailes is a business trial attorney
in San Mateo assisting clients in resolving
their disputes through dispute resolution or
trial. George@WailesLaw.com

for more of our programs to be available live
online. The speakers packed practical, useful
information into the programs. Justice McConnell encouraged us to join in educating the
public about the judiciary to aid in defending
against the ever-increasing attacks on judges.
Ethics guru Wendy Patrick entertained us while
imparting her wisdom on recent developments
and hot topics in ethics and inebriation, intervention, and insight. Mediator Ana Sambold
and ethics gurus David Majchrzak and Neil
Wertlieb spoke about ethical decisionmaking in
mediation and what we needed to know about
the new rules. Terrance Evans, Nichelle Holmes,
and Jeff Kosbie presented an eye-opening expose
of implicit and express bias and discrimination.
Each presented personal experiences from their
lives and careers that stunned many of us. Attendees learned how much farther we need to
go in the profession and California to achieve
parity.
In our continuing effort to provide the
events you have asked for, our Membership
Committee is planning some mixers and “meet
the judge” programs, starting with Orange
County in the spring. Announcements will
be sent once dates are set. The committee
has focused on reaching newer attorneys by
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attending swearing-in ceremonies, hosting the
events mentioned already, and coordinating
with the California Young Lawyers Association.
The committee also has worked tirelessly on
webinars and presentations to assist members in
their practices.

panel, Justice Ignazio Ruvolo, Jon Eisenberg,
and Laurie Hepler will speak about the ethics
of appeals, and there will be panels on getting to
know the new Ninth Circuit judges, hot trials,
hot topics in criminal law and prosecutorial ethics, and more. Save the date for this great event.

Our Committee on Access to Justice and
Civic Engagement has been busy too. The committee has been coordinating its efforts with
CLA and our Erik Silber is an inaugural member
of the CLA Civic Engagement and Outreach
Committee. Our committee is preparing a list
of pro bono organizations to be posted under
an “access to justice” label on the CLA website.
Given 2020 is the 100th anniversary of the
19th Amendment empowering women with
the right to vote, the committee’s theme will be
the 19th Amendment, including efforts on Law
Day (May 1), Constitution Day (September
17), and at the Annual Meeting in San Diego
(September 24-26). The committee is planning
a program for the appellate court justices on appellate access to justice for the Appellate Justice
Institute next year. The committee is working
with the Constitutional Rights Foundation
and Los Angeles County Bar Association to
find volunteers for its Dialogues on Freedom to
present Constitutional hypotheticals to students
to educate them about the Constitution. The
committee also will assist the Just the Beginning
Foundation in finding volunteers for its summer institute for minority and disadvantaged
high schoolers thinking about a legal career.
Look for Erik Silber’s profile on Chief Justice
Cantil-Sakauye in the upcoming California
Litigation Review, which covers her work with
the Power of Democracy and civic engagement.

Our core skills group is putting together
webinars on both pretrial and trial skills. The
pre-trial skills will begin with the following
webinars on depositions: Strategies Taking
Depositions, Defending Depositions, and
Difficult Depositions. The trial skills will start
with Key Aspects of Trial Preparation, Opening
Statements, Demonstratives at Trial, and Evidence & Admissibility. One of the trial skills
programs will be an interactive program with a
limited enrollment at the Litigation Summit on
October 9. The best way to prepare is to attend
the other trial skills webinars and then attend
the Summit. We’ll see you there!
We are seeking nominations for our 2020
addition to the Trial Lawyer Hall of Fame.
You can find the information on the website
at https://calawyers.org/section/litigation/triallawyer-hall-of-fame/.
We have a dynamic Executive Committee
as well as the volunteers staffing our 15 standing
committees. We welcome your participation.
You can volunteer to serve on one of our standing committees, present at a program or webinar, or for any other role you desire. Or you can
provide your ideas and suggestions, which are
always appreciated. Contact us at litigation@
calawyers.org.

Our increasingly popular Appellate and
Litigation Summit returns to San Francisco on
October 9. Berkeley Law Dean Chemerinsky
will provide his insightful Supreme Court
preview, Jim Wagstaffe will anchor the Updates
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EDITOR’S FOREWORD

The Future Is Here
By Benjamin G. Shatz

Benjamin G. Shatz, Editor-in-Chief of this
journal, is a certified Specialist in Appellate
Law and co-chairs the Appellate Practice
Group of Manatt, Phelps & Phillips, LLP,
in Los Angeles. BShatz@Manatt.com

It’s 2020! I hope you enjoyed your commute
to the office today via jetpack. Well, that’s 20th
Century futurism for you. Why bother physically
moving your meat-body when you can simply
teleport your consciousness via Wi-Fi? And why
have an office at all, when technology allows us to
work from anywhere and at any time? (Hooray?)
The heart of this issue presents a variety of articles focusing on artificial intelligence and technology. These concepts seem to be the talk of the day,
and are even being addressed by forward-looking
law schools. See UC Irvine School of Law gets grant
to expand AI curriculum (Daily Journal, Jan. 24,
2020). Forget contracts and real property — law
students apparently need an AI curriculum! The
following articles might help the rest of us understand this.

get the job done for you, allowing you to free-up
funds you’re currently spending on other electronic
research tools.
There’s simply no escaping the computer revolution, so why not give in? Perhaps you already use
your leisure time to play video games? Yen-Shyang
Tseng teaches us about legal issues in the video
games and esport worlds. Yes, esporting is a word,
and indeed is big business (or “a thing” in modern
parlance). For those who can’t really play video
games, watching others do so may be the next best
thing. This was a natural evolution in the same way
that physical sports are fun to watch too. (I guess.)

Rob Toews explains how Artificial Intelligence
Will Transform the Practice of Law and Abe Meltzer
piles on by exploring Can AI Sue in Federal Court?

Sticking with our new-reality digital-world a
“bit” more, Diana Iketani Iorlano provides a primer on the California Consumer Privacy Act, which
deals with electronic stuff and a whole lot more.
Putting aside robot-plaintiffs and other futuristic
legal developments, the CCPA is here and now —
and it’s extremely likely to affect your practice.

For a bit more of the here and now (and wow),
Robert Klein describes a wonderful new CLA benefit you simply must check out: As a dues-paying
CLA member you have bought yourself access to
Fastcase, so why not use it? Fastcase is new legal
research tool you owe it to yourself to see if it can

Also in the realm of the extremely practical and
important, Robert Kehr walks us through some
key new ethics rules. And we’ve got an MCLE test
to accompany that article too. (Providing low-cost
MCLE is part of CLA’s mission, and California
Litigation journal endorses that worthy goal!)
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On the federal side of things, Allison Westfahl
Kong provides recap of recent important items in
federal practice, reporting on an event presented
by the L.A. County Bar Association. (CLA is not
“afraid” of other bar organizations or publicizing
their fine work and programs. To the contrary,
CLA actively seeks to partner with local and other
specialized bar groups. Why? To maximize the
benefits reaching members of all such groups, of
course. If you have ideas on this front, please let
us know.)
Few skills are as important to lawyers as how
to string together a sentence. As Steve Martin
quipped, “Some people have a way with words,
and other people … um … uh … no … have …
way.” Writing guru Howard Posner focuses his talents on teaching us how to unburden overworked
sentences and get us into that first group.
Another nuts-and-bolts article is Jim Wagstaffe’s piece on forum selection, or as he calls it:
Capture the Flag.

Providing our legal-history blast from the past
is Marc Alexander’s review of The Second Founding covering the Reconstruction Amendments.
And propelling us into the future (maybe) is
David Majchrzak’s article about Embracing Evolution in the Delivery of Legal Services. This is a
controversial topic that is not for the faint-hearted.
I expect letters to the editor. Don’t disappoint me!
Lastly, do not miss Jon Eisenberg’s Reflections
on Becoming an Appellate Lawyer Hall of Famer.
This is a written version of his remarks at the 2019
Litigation and Appellate Summit that brought
down the house and had us all in tears and laughter
and in song. If you missed that event — indeed,
even if you were there — you absolutely must read
this. Thanks, Jon. You’re an inspiration to us all.
Guess that’s why you’re in the Hall of Fame.
Signing off for now with a final note to clear
your lenses to get that proverbial 2020 vision. And,
to paraphrase a philosopher named Bueller, “Law
moves pretty fast. If you don’t stop and read California Litigation once in a while, you could miss
important developments.”

Letter to the Editor
Having just finished reading the article in
California Litigation about under-publication of
Court of Appeal opinions (Grimes & SeLegue,
Is It Time for a Major Shift in Thinking About
Under-publication of Court of Appeal Opinions in
California? (2019) 32:3 Cal. Lit. 14), I write to express my enthusiastic agreement with it. I know in
the Probate area it would be very useful to be able to
cite to unpublished decisions. There are not many
published decisions in this area and it is one where
there are often complex issues for which analysis or
guidance would be helpful. In turn, the Supreme
Court then takes very few Probate cases — thereby
further reducing the chances of obtaining needed
law. In reviewing unpublished decisions myself to

keep up, I am often surprised why opinions would
not have been published. It also seems so much
effort is put into these decisions and then that they
cannot be used is a poor use of all that work. There
seems also a growing trend of lawyers referring to
unpublished decisions — even when knowing
they are not allowed to do so — because they often
provide useful analysis. It is hard to tell counsel not
to do so where there may be no other authority.
I suspect most Probate judges and lawyers would
support being able to cite to unpublished decisions.
Hon. David J. Cowan
Supervising Judge, Probate & Mental Health Depts.
Los Angeles County Superior Court
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Tech Tips:

Robert M. Klein is a personal
injury attorney who really enjoys
the practice of law. Over the past
5 or so years, Robert has expanded
his practice to include professional
liability cases. He is proud to serve
on the E.C. of the Solo and Small
Firm section of the CLA.

Making Use of Fastcase
By Robert M. Klein

Your CLA membership includes a subscription to Fastcase, a legal research service that competes with LexisNexis and Westlaw. This article
familiarizes you with Fastcase and how to use it. I
will also provide my own personal comments after
using Fastcase for over 10 hours in preparing this
article.
It is worth noting the magnitude of this benefit to CLA members. The cost of Fastcase for a
national appellate plan, which includes all content
except federal district and bankruptcy courts, is $65
per month or $695 per year. A national premium
plan, which includes all content, is $95 per month
or roughly $1,000 annually. CLA membership
costs $95 for the entire year, which includes access
to a Fastcase national premium plan.

Fastcase Basics
The Fastcase database includes cases, statutes,
regulations, court rules, constitutions, treatises and
books, law journals and reviews, legal blogs, and
expert witness profiles. Fastcase provides access to
all federal court cases (including bankruptcy court
cases), statutes, and regulations in all 50 states, and
access to publications from CLA sections of which
you are a member. There is also secondary content
including LexBlog and expert witness profiles.
For the quickest and easiest way to access
the national premium plan, log into the CLA
webpage (www.calawyers.org). Once logged in, on

the upper right side of your screen, click on “my
account.” Near the bottom of that drop-down
menu, click on “Access Fastcase” to be taken to
Fastcase’s website.

Searching
Once logged in to Fastcase’s homepage, here
are some shortcuts on how to conduct searches.
The homepage has four prominent boxes, including a white box reading “Type keyword, natural
language, or citation.” To the right are the words
“jurisdiction & sources,” next to that is the word
“search,” and you will also see the word “browse.”
(The gear icon to the far right states open advanced
search options which I have yet to understand how
to use.)
I found that the best way to search depends on
what you are looking for; if you know a particular
code section or case name, use the blue browse
button. You can narrow the field of your search by
clicking on the word “search” from cases and court
materials or court rules, or legislative materials, and
other areas. For some of these, there is an additional
charge (for example, clicking on the section titled
treatises and books may take you to a link where you
see “purchase now”).
After narrowing and then selecting the area
to search, the next page states “Advanced Search
Options.” Intuitively, for me, I would type the
search word where it states current search terms. I
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found this to be a much less productive method
of searching. Here is why: I narrowed my search to
California Supreme Court cases and searched for
Li v. Yellow Cab. If I typed that into the search bar,
no case would come up. Hmmm. But if I typed
under the “Guided Search” area and clicked add
to search and clicked search, Li would top the list.
(A Fastcase search is Boolean so this may be the
reason.)
If I was conducting a broad search, starting in
the orange seeking seemed more efficient. I would
limit jurisdiction to federal court and/or California
and then type in the search terms in the white box.
(By the way, when clicking on Jurisdiction &
Sources I would sometimes type the abbreviation
for California (CA) and the search term would
not appear. I found that typing the full name out
located our state.)
When searching for a known code section,
it took time to learn how to conduct this search.
Here is what I did: select “browse,” place my cursor
over the word search which appears next to terms
“California Code” which then opens an advanced
search option. I would type in the code section
I was seeking and then scroll down to find the
appropriate code section.
There are a few nice tricks to remember. Where
it states “outlined flag” if you hover your cursor
over that you will see the words “View Authority
Check.” Click that link and you will discover how
your case has been treated. Essentially, this is a
Shepard’s search to see if a case remains good or
overturned and to find out how the case has been
treated. There is also a map or graphic giving you
an additional method of searching. I have not yet
discovered how this tool works.
So, here is my impression after using Fastcase
for 10 to 15 hours. It differs from Lexis and Westlaw (I know, that is obvious). The latter two seem
more intuitive, though maybe those services been
around much longer and we have more familiarity

with how to navigate their interfaces. Navigating
Fastcase has been slower and frustrating at times.
Getting used to page layouts and how each page
works is taking time. I found myself making use
of the Fastcase button on the upper left side of
the screen often. This button is the equivalent of
a home button — clicking it returns the screen to
the home screen.
There are resources available to understanding
Fastcase. In preparing this article, I watched a
30-minute YouTube video on how to use Fastcase.
I also read parts of the user guide. Best of all, I made
use of their helpline. I called and was lucky enough
to speak with Swa, who was incredibly helpful.
There is a lot of valuable information available
through Fastcase. There are filters, there are hot
keys, removing the need to touch a mouse, a subject
search can be limited to certain jurisdictions, and
authority levels can be controlled to either state or
federal. There is a “semantic tag” which essentially
is ideas for new searches. There is an interactive
timeline tool and a “foresight tool” which shows
other databases and jurisdictions. There are ways
to search within a case or using arrows to jump to
highlighted terms. Cases can be printed and they
can be flagged. Searches can be saved. There is a
way to forward a case to a client or colleague even if
they do not have access to a Fastcase subscription.
There are methods to conduct guided search
terms which then provide additional search terms.
There is also cloud linking and a connection to
Clio.
It has taken me longer than I would have
hoped to learn to navigate Fastcase, and I consider
myself to be fairly tech-savvy. It remains, however,
a terrific CLA benefit, and in the short time I have
been using it, I see it has real value. So, I will work
through my initial frustration. In the end, I will
be making good use of this $1,000-per-year search
engine for essentially no cost.

10 // California Litigation Vol. 33 • No. 1 • 2020 // The Journal of the Litigation Section of the California Lawyers Association

MCLE ARTICLE

A Trial Lawyer’s
Guide to Rule 3.3

Robert L. Kehr of Kehr, Schiff,
Crane & Cohen, LLP in Los
Angeles, teaches lectures and writes
on legal ethics and professional
responsibility. He has served
on numerous State and local
committees on professional conduct
rules.

By Robert L. Kehr
Perhaps the one piece of information
common to all trial lawyers is that they are
officers of the court obligated to be honest
with the courts. This common law duty was
codified in California’s original 1872 Civil
Code, and now is located at Business and
Professions Code section 6068: “It is the duty
of an attorney to do all of the following: …
(d) To employ, for the purpose of maintaining
the causes confided to him or her those means
only as are consistent with truth, and never
to seek to mislead the judge or any judicial
officer by an artifice or false statement of fact
or law.”
This statutory language is evocative
and emphatic but not specific. Some of the
resulting uncertainties have been addressed
by complementary Rules of Professional Conduct. For many years this was accomplished
through rule 5-200, which added three
details to the statutory language. These were
prohibitions on intentionally misquoting
any book, statute or decision, intentionally
citing as authority any decision that has been
overruled or statute that has been repealed
or declared unconstitutional, or asserting
personal knowledge except when testifying as
a witness. These particulars might have been
inherent in the general statutory principle,
and they might have been apparent to many
lawyers. However, including them in rule

5-200 supplied a helpful reminder to lawyers
and avoided the need to extract these specifics
from the all-purpose statutory prohibition.
California’s new Rules of Professional
Conduct went into effect on November 1,
2018 and, among many other changes, replaced prior rule 5-200 with new rule 3.3. The
new rule thoroughly revises and materially
expands the trial conduct standards to which
California lawyers have been accustomed. The
purpose of this article is to alert practitioners
to what might be unexpected ethical obligations.

What Remains from the Former Rule?
Each of the three rule 5-200 details
remains in California’s new rules. The prohibition on false statements now is found in rule
3.3(a)(1), and the prohibition on misquoting
now is in rule 3.3(a)(2). The bar on asserting
personal knowledge has been moved to rule
3.4 (titled: “Fairness to Opposing Party and
Counsel”). In its new location, this element
is restated somewhat: “A lawyer shall not: …
(g) in trial, assert personal knowledge of facts
in issue except when testifying as a witness,
or state personal opinion as to the guilt of
innocence of an accused.” While these three
aspects of courtroom honesty continue, rule
3.3 significantly changes other standards of
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lawyer conduct. The balance of this article
focuses on those important changes.

“Knowingly Make a False Statement”
Rule 3.3 is definite that a lawyer is not
subject to disciplinary criticism for inadvertent misstatements to a tribunal. Paragraph
(a)(1) bars lawyers from “knowingly* [making]
a false statement of fact or law,” paragraph (a)
(2) from knowingly misquoting, and paragraph
(a)(3) from offering “evidence the lawyer
knows* to be false.” (Italics added; the asterisk
indicates a word or phrase that is defined in
rule 1.0.1.) This knowledge standard appears
again in paragraph (b) with respect to another
person’s intended crime or fraud.
The knowledge standard, however, creates
a new risk for lawyers because of how the term
is defined in rule 1.0.1. (Rule 1.0.1 is the location for all defined terms used in more than
one rule.) The definition begins as follows:
“(f ) ‘Knowingly,’ ‘known,’ or ‘knows’ means
actual knowledge of the fact in question.” This
might lead some lawyers to think it possible
to avoid complying with rule 3.3 (and other
rules in which there is a knowledge standard)
by dissembling about the possession of knowledge. However, a lawyer’s protestations of
good faith might not work because the rule
1.0.1(f ) definition adds: “A person’s* knowledge may be inferred from circumstances.”
Willful blindness is not acceptable under
rule 3.3, and a violation can be shown without
direct evidence of actual knowledge and despite
the lawyer’s assertion of a lack of intent. (See,
e.g., Davis v. TWC Dealer Group, Inc. (2019)
41 Cal.App.5th 662 [court found a rule 3.3
violation despite the lawyer’s indefinite statement that the uncited adverse authority was
“different”]; Ortega v. Colvin (D.N.M. 2016)
2016 WL 9776332, at *4 [court declined to
find a knowing violation, despite considering

that the lawyer’s explanation of his ignorance
and lack of intention “strains credulity,” based
on the lawyer having “practiced before me and
before the District of New Mexico for many
years without running into ethical problems
or displaying a lack of candor to the tribunal”]; In re Press (3d Cir. 2016) 636 F.App’x
606, 608 [lawyer suspended for one year from
the District of New Jersey for intentionally
misrepresenting to the court the whereabouts
of his trial bag].) For a fuller discussion of the
knowledge issue, see Erin K. Jaskot & Christopher J. Mulligan, Witness Testimony and the
Knowledge Requirement: An Atypical Approach
to Defining Knowledge and Its Effect on the
Lawyer as an Officer of the Court (2004) 17
Geo. J. Legal Ethics 845.

“Fail to Correct a Material Fact [or]
Material Evidence”
It follows from the obligation to not mislead a court that the lawyer’s duty is not simply to avoid false statements but sometimes
extends to volunteering information, such as
by correcting a prior misstatement. “Concealment of a material fact misleads a judge just as
effectively as a false statement.” (In re Chestnut
(2000) 4 Cal. State Bar Ct. Rptr. 166, 2000
Calif.Op. LEXIS 9, *19, internal quotes and
citation omitted.) It is equally true that there
can be consequences for failing to correct a
judge’s misapprehension of a fact. (See Snyder v. State Bar (1976) 18 Cal.3d 286, 290
[lawyer disciplined]; Griffis v. S.S. Kresge Co.
(1984) 150 Cal.App.3d 491, 500 [trial court
order reversed].)
Rule 3.3 reduces a lawyer’s burden in understanding whether there is a duty to correct
because it states this requirement directly and
in two contexts. The first is that its paragraph
(a)(1) requires the lawyer “to correct a false
statement of material fact or law previously
made to the tribunal* by the lawyer.” The
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second expression of the duty to rectify is in
paragraph (a)(3): “If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence, and the lawyer comes
to know* of its falsity, the lawyer shall take
reasonable* remedial measures, including, if
necessary, disclosure to the tribunal,* unless
disclosure is prohibited by [confidentiality
obligations].”
The problem doesn’t end with the understanding that there is a duty to correct because
neither the rule nor its Comment addresses
the timing of when a lawyer must act to remedy a prior material misstatement or material
false evidence. Common sense suggests that
the lawyer’s remedial effort should come in
time to avoid harm to another party or to
another person interested in the proceedings.
However, there is authority imposing a more
stringent requirement. In Idaho State Bar v.
Warrick (Idaho 2002) 44 P.3d 1141, 1147, the
court determined that the lawyers should have
corrected false testimony when it was given,
not the next day, although the court’s opinion does not suggest that the delay harmed
anyone. The Warrick case appears to be the
only reported decision in which a lawyer
was disciplined for delay (there are multiple
reported decisions involving a complete failure to remedy). In the absence of any other
disciplinary authority, one cannot be certain
whether Warrick will be followed by other
courts or disciplinary authorities. It therefore
should be treated by trial lawyers as a cautionary tale that common sense and convenience
might not be enough in determining when to
undertake required corrective steps. (See also
Centauri Shipping Ltd. v. Western Bulk Carriers
KS (S.D.N.Y. 2007) 528 F.Supp.2d 197, 202
[criticizing counsel for a six-day delay].)

“Material Fact or Law [or] Material
Evidence”
Rule 3.3 prohibits a lawyer from making
a false statement of fact or law and from
offering false evidence, and this proscription
is not limited by any standard of materiality.
However, a lawyer’s corrective responsibilities
apply only to a “material” misstatement of
fact or law and to “material” false evidence. It
is not surprising that the Rules of Professional
Conduct don’t define “material.” Establishing
materiality necessarily is fact specific so that
the determination can be made only in the
context of a particular situation. Perhaps the
broadest definition of materiality specific to a
lawyer’s corrective duty is this one: “The Third
Circuit has defined a material fact which an
attorney must disclose [for rule 3.3 purposes]
as one which could ‘conceivably affect an outcome’ of a dispute.” (In re Grasso (Bankr.E.D.
Pa. 2018) 586 B.R. 110, 161.)
However, even this is too narrow. The
concept of materiality is not limited to a
case’s ultimate result. It more broadly includes
anything that “intrudes into the trial of a litigated matter. See In re Johnson, 102 N.J. 504,
509-11 (finding that an attorney’s misconduct
‘intruded directly into the trial of a litigated
case’ and ‘impacted upon the administration
of justice’ where the attorney, displeased with
a previous court ruling, attempted to obtain
an adjournment of the trial by falsely claiming that his associate was ill). In addition, a
misstatement that intrudes into litigation is
material to case management.” (In re Press
(D.N.J. Feb. 4, 2015) 2015 WL 12911714,
at *7.)
The implication of these opinions is that a
lawyer should be wary about the risk of being
too easily convinced to remain silent due to
concerns about personal embarrassment or
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client relations. Consistent with this, one
court stated: “However, as the Court has
previously noted, the purported harmlessness
of Counsel’s error ‘is not a determination that
[Counsel] is entitled to make.’” (Centauri
Shipping, supra, 528 F.Supp.2d at p. 203.)

lawyer about how they will act. Among other
consequences of this, the successor lawyer
then would have a rule 3.3 correction duty,
but informing the replacement lawyer may
not satisfy the earlier lawyer’s rule 3.3 duty
because that duty is to the court.

“To the Conclusion of the Proceeding”

It is only part of the remediation problem
to determine how to move forward when
the lawyer no longer represents the former
client and cannot be familiar with all that
has occurred since being replaced. There also
is a question about when a proceeding ends
because only then does the remediation obligation end. The available authority is that
requiring remediation to “the conclusion of
the proceeding” means to the very end. (See
F.L.C. v. Alabama State Bar (Ala. 2009) 38
So.3d 698, 704 [finding that disciplinary
action was timely because the limitation did
not begin until the probate court was notified
of the prior failure to disclose an heir]; Holden
v. Blevins (Md.Ct.Spec.App. 2003) 837 A.2d
1053 [proceeding not concluded until all
parties’ appeal rights are exhausted, including
right to petition for certiorari].) New York
City Ethics Opinion 2013-2 (2013) is consistent with these two court opinions in concluding the remediation obligation continues
for a lawyer who learns of evidentiary falsity
after the close of proceeding so long as it
remains possible to amend, modify, or vacate
judgment or to reopen the proceeding. Similarly, Arizona Ethics Opinion 05-05 (2005)
opines that a lawyer’s correction obligation
extends even beyond the conclusion of formal
court proceedings and remains while the client continues to receive benefits (where client
in unemployment compensation proceeding
admitted perjury, the lawyer must inform the
tribunal that “certain evidence is unreliable” if
client still receives benefits that are subject to
modification).

Paragraph (c) adds another and unexpected requirement, and one that is likely to
cause serious practical problems. It states in
full: “The duties stated in paragraphs (a) and
(b) continue to the conclusion of the proceeding.” To understand the effect of paragraph
(c), we need have in mind that this paragraph
deals only with a lawyer’s duties after the
termination of the lawyer’s representation in
the matter. There now is another lawyer with
the responsibility for speaking for the former
client in the still-pending matter. With this
thought, we must carefully review paragraphs
(a) and (b) to understand what paragraph (c)
requires of the lawyer. Paragraph (a)(1) prohibits a lawyer from making a false statement
of fact or law — there is no risk of that for the
lawyer who no longer represents the former
client — but also failing to correct a previous
“false statement of material fact or law.” This
is concerning. Isn’t it possible that a lawyer no
longer involved in a matter will not have the
information needed to determine whether an
earlier incorrect statement is material? Isn’t it
possible that the replacement lawyer might
have taken steps to rectify the problem, and
that a new disclosure might be made in a way
or at a time that causes harm to the former client? There does not appear to be any authority
discussing how the former lawyer goes about
dealing with problems of this sort. In the
absence of any other guidance, it would seem
that the former lawyer’s first step should be to
contact the replacement counsel, disclose the
obligation to correct, and consult with that
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Because, as these authorities suggest, it
sometimes might be difficult to know whether
a proceeding has “ended” for purposes of the
remediation obligation, lawyers should keep
in mind that an attorney’s duty of candor is
not limited to rule 3.3: “Even beyond the requirements of Rule 3.3(d), an attorney, as an
officer of the Court, has an overarching duty of
candor to the Court.” (Grasso, supra, 586 B.R.
at p. 162.) California lawyers also should have
in mind that Business and Professions Code
section 6106 permits professional discipline
for any act of moral turpitude, and rule 8.4
includes as items of professional misconduct:
“(c) engag[ing] in conduct involving dishonesty, fraud,* deceit, or reckless or intentional
misrepresentation; (d) engag[ing] in conduct
that is prejudicial to the administration of
justice.”

“To a Tribunal”
Rules 5-200 and 3.3 both address a lawyer’s
dealings with a “tribunal.” The prior rule did
not define the term, but language in the rule
permitted “tribunal” to be read as limited to
a lawyer’s dealings with courts or their equivalent. Whether or not that understanding of
rule 5-200 was right, it now is clear that rule
3.3 applies much more broadly. The reason is
that “tribunal” now has a free-standing and
expansive definition under rule 1.0.1: “(m)
‘Tribunal’ means: (i) a court, an arbitrator, an
administrative law judge, or an administrative
body acting in an adjudicative capacity and authorized to make a decision that can be binding
on the parties involved; or (ii) a special master
or other person* to whom a court refers one
or more issues and whose decision or recommendation can be binding on the parties if
approved by the court.” (Italics added.)
The italicized portion of the definition —
the italics have been added here to highlight
the troubling insertion — is what is unexpect-

ed. What comes before and after the italicized
language covers courts and their equivalents.
What is surprising is the inclusion in the definition, and therefore in rule 3.3, of administrative bodies that don’t act like courts and
are unlikely to be thought of as being court
equivalents even when they make decisions
that can be binding on the parties involved.
The application of this definition raises several
vexing issues.
First, there is no definition of “administrative body acting in an adjudicative capacity
and authorized to make a decision that can be
binding on the parties involved,” so there likely will be future disputes about when the expanded definition would apply. Nevertheless,
the language appears to include every federal,
state, and local administrative agency that
has the authority to grant or deny licenses,
permits, or approvals of any sort. The Federal
Register lists some 440 federal administrative
agencies. Some are obvious (such as the SEC)
and some are not (such as the Federal Motor
Carrier Safety Administration). There are
countless other state and local administrative
agencies. Lawyers need to be alert to these
possibilities and, counterintuitively, think of
themselves as required to act as they would in
a court.
Second, it might sometimes be difficult to
see how to comply with rule 3.3 when dealing
with administrative agencies. For example, rule
3.3(d) states in full: “In an ex parte proceeding where notice to the opposing party in the
proceeding is not required or given and the
opposing party is not present, a lawyer shall inform the tribunal* of all material facts known*
to the lawyer that will enable the tribunal* to
make an informed decision, whether or not the
facts are adverse to the position of the client.”
Many license and other regulatory applications
typically are heard ex parte. This might include
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such things as liquor license applications at the
state level and building permit applications at
the local level. There appears to be no authority
applying this rule to a lawyer’s conduct in an
administrative proceeding, but paragraph (d)
easily can be read as imposing an affirmative
burden on a lawyer who represents an applicant in any of those situations to file trial-like
declarations of the sort an imagined opponent
would file arguing facts that might give pause to
the administrative agency. If this were required,
the predictable result would be that applicants
either would not hire lawyers to advance their
regulatory interests with ex parte applications,
so the applicants would lose the benefit of legal
representation, or else use lawyers sub rosa, and
the assisting lawyers might later be threatened
with a rule 3.3 violation even though not appearing in the proceeding. An applicant who
uses a lawyer to advocate on its behalf in an
ex parte matter would be faced with delay and
additional expense and perhaps compromised
representation. The lack of authority makes

it impossible to predict where the expansive
“tribunal” definition might lead.

Conclusion
Rule 3.3 is based on the ancient and incontestable requirement that lawyers must be
honest in their dealings with courts. The new
rule’s expansion and elaboration of this underlying principal creates multiple uncertainties
that in many situations will require careful
thought and planning.
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The Overworked
Sentence
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By Howard Posner

Do you know what the single greatest cause
of bad writing is?

language disclaiming its authority and ability to
expand coverage?”

Neither do I, but if you’re making a “Single
Greatest Causes” list, the overworked sentence has
to be somewhere near the top. Sentences, like people, are mishaps waiting to happen when they’re
asked to do too much.

I suppose there’s a chance you understood
this sentence on a first reading without realizing
at some point that you’d lost the point and would
have to double back to find it. If so, I commend
your powers of concentration, but we both know
you’re the kind of person no one likes and you
never get invited to parties. I had to read it a few
times, which I did only because I have a professional interest in bad writing, not because I need
to know about insurance law in Washington,
where I’m neither admitted nor insured.

A case in point is the literary subgenre known
as the “question presented,” in which counsel describe the legal issue they want a court to decide,
or a court identifies what it thinks the issue is. A
staple of appellate briefs, it’s traditionally posed
as a question, which makes some sense. But that
tradition involves posing it in a single sentence
— because, I suppose, we equate “question” with
“a sentence worded so as to elicit information” —
even if it means cramming factual background
and qualifying phrases into subordinate clauses as
if stuffing an uncooperative octopus into a sack.
And courts can be just as bad at it as the lawyers who argue before them. A panel of the Ninth
Circuit wrestled with a question it certified to the
Washington Supreme Court in T-Mobile USA Inc.
v. Selective Ins. Co. of America (2018) 908 F.3d
581, and the best it could come up with was:
“Under Washington law, is an insurer bound
by representations made by its authorized agent in
a certificate of insurance with respect to a party’s
status as an additional insured under a policy
issued by the insurer, when the certificate includes

To be fair, the Ninth Circuit accompanied
the question with an opinion setting out the facts
and explaining why it was asking the question, so
the Washington Supreme Court’s team of crack
cryptographers would not have to decipher it in a
vacuum. But you want to avoid writing sentences
like it unless you like being sniggered at.
The sentence is atrocious for some of the
usual reasons legal writing achieves atrociousness.
In addition to cramming too much into a single
sentence, it takes pains to hide the ball, naming
topics when it could give real information.
“[R]epresentations … with respect to a party’s
status as an additional insured” just waves in the
general direction of a topic (“with respect to” is
usually a warning that the writer is not telling
you something). The agent represented either
that someone was an additional insured or that
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someone wasn’t, and there’s no reason not to say
up front which it is.

the original question does: there are limits to what
one sentence can accomplish.

The sentence is also a parade of passive constructions and prepositional phrases that turn it
into a series of detours, making it hard to figure
out not only where it’s going, but where it’s been.
Good luck trying to go back and figure out what
the “its” in “disclaiming its authority” refers to.
The insurer is what the first “its” in the sentence
referred to, making it the frontrunning candidate,
but “its” could also refer to the agent, the party,
or the certificate, all of which have appeared more
recently in the sentence.

If we reject the debilitating assumption that
an issue has to be stated in one sentence, we’re
free to include information that the Ninth Circuit
had in its opinion but couldn’t squeeze into its
question:

Here’s the same sentence replacing the passive
constructions with active ones, and in the process
deleting a few prepositional phrases:
“Under Washington law, does an insurer’s
authorized agent’s representation in a certificate of
insurance that a party is an additional insured under a policy bind the insurer even if the certificate
states that the agent cannot expand coverage?”
It’s shorter and more direct than the original,
and even if it isn’t clearer, it wastes less of your time.
The “with respect to a party’s status” mumbo-jumbo is gone, replaced with actual information: the
agent represented that the party was an additional
insured, something I know only because I read the
Ninth Circuit opinion.
Here’s yet another version that sets out the
problem in an if-then sort of way that makes it a
bit clearer:
“Under Washington law, if an insurer’s authorized agent represents in a certificate of insurance
that a party is an additional insured under the
policy, does that representation bind the insurer
even if the certificate states that the agent cannot
expand coverage?”
But all these rewrites withhold important
information from the reader for the same reason

“Under Washington law, an insurer is bound
by its authorized representative’s representations
about any matter within the scope of the agent’s
authority. But Washington law also provides that
a certificate of insurance cannot amend or extend
a policy’s coverage provisions. If a representative
who is authorized to make representations about
coverage represents in a certificate of insurance
that a party is an additional insured under a policy,
does that representation bind the insurer?”
Breaking the question up into three sentences
makes it easier to read, and makes it easy to direct the reader to the important points. And this
three-sentence version, unlike the others, makes it
clear why the Ninth Circuit is asking the Washington Supreme Court’s opinion: the case presents
a conflict between two principles of Washington
insurance law.
Why didn’t the Ninth Circuit just say so in
the first place? Maybe when it set about posing its
question, it was asking itself the wrong question
about how to go about it: “How do we usually
write these questions?” The right question was,
“What does the Washington Supreme Court need
to understand about our problem in this case?”
The answer to that question would have set out the
three elements in my last rewrite: the rule that an
insurer is bound by its representative’s statements,
the rule that a certificate of insurance can’t amend
a policy’s coverage, and the conflict those two
rules created. And it would have distributed the
work load so that a single sentence wasn’t groaning
under its weight. Less work for the sentence means
less work for the reader.

18 // California Litigation Vol. 33 • No. 1 • 2020 // The Journal of the Litigation Section of the California Lawyers Association

Report on the Los
Angeles County
Bar Association’s
Federal Courts
Symposium
Featuring Judges of
the Central District
of California

Allison Westfahl Kong is the
Chief of the General Crimes
Section at the U.S. Attorney’s
Office in Los Angeles and a
member of the CLA Litigation
Section’s Committee on Federal
Courts. Any views expressed are
her own and do not represent the
views of the U.S. Department
of Justice.

By Allison Westfahl Kong
On October 30, 2019, the Los Angeles
County Bar Association’s Litigation Section
put on a federal courts symposium featuring
ten judges of the Central District of California.
The symposium, co-sponsored by the Los Angeles Chapter of the Federal Bar Association,
featured updates from the Chief District
Judge and Chief Magistrate Judge, as well as
panel discussions on settlement conferences,
trial practice tips, and the “do’s and don’ts” of
practicing before judges and magistrate judges.

State of the District
After introductions from Aaron May
(Huang Ybarra Gelberg & May LLP) and Monisha Coelho (Adli Law Group), Chief District
Judge Virginia Phillips and Chief Magistrate

Judge Patrick Walsh discussed the state of the
district. Chief Judge Phillips outlined various
challenges faced by the district — most notably, the nine judicial vacancies and the lack of a
federal budget and risk of another government
shutdown. Despite an increase in both criminal
and civil case filings, there are fewer judges to
hear those cases, so each active judge in the
district has a caseload that is nearly double
that of the average federal judge. Chief Judge
Phillips lamented that since becoming Chief
Judge in 2016, she has not had the privilege of
swearing in a single new district judge, noting
that one vacancy has been open for five years.
The workload of the judges in the district was
a recurring theme throughout the symposium.
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Chief Magistrate Judge Walsh provided an
overview of the responsibilities of magistrate
judges in the district and addressed upcoming
changes to the magistrate judge bench, noting
that Magistrate Judge Paul Abrams would become the Chief Magistrate Judge on December
31, and that both Magistrate Judges Segal and
Mumm would be stepping down. Replacements for Judges Segal and Mumm have been
chosen and will be announced at a later date.
In discussing magistrate judges’ responsibilities, including overseeing the criminal duty
calendar, settlement conferences, and discovery
disputes, Judge Walsh highlighted the consent
calendar, where parties can consent to have
their case heard by a magistrate judge. Judge
Walsh noted that consenting to a magistrate
judge was one way to alleviate the heavy workload of district judges. He further observed that
magistrate judges may have more flexibility to
set earlier trial dates, particularly since district
judges must give criminal trials priority over
civil trials.

Settlement Conferences
Following the reports on the district, the
first panel discussed best practices in settlement
conferences. It was moderated by Geoffrey
Stover (Steinbrecher & Span LLP) and featured Magistrate Judges John McDermott and
Suzanne Segal and District Judge James Otero.
Panelists first addressed the factors to
consider in choosing between the three alternative dispute resolution (ADR) options in the
district — a settlement conference with the
district judge or magistrate judge, a mediation
with a neutral arbiter selected from the Court
Mediation Panel, or private mediation. Judge
Segal suggested that parties should consider
whether theirs is the type of case that would
benefit from having a judicial officer involved,
noting that having a judge involved can be
helpful if one side is not being cooperative and

can ensure that the person with authority on
settlement decisions is present for the settlement conference. Judge Otero suggested that
having a settlement conference with a judge is
a good option for complex cases, noting that
he especially enjoyed leading such conferences.
Still, both Judges Segal and Otero commended
the attorneys on the Court Mediation Panel,
which provides three hours of free mediation,
and Judge Segal remarked that attorneys on the
panel may have greater flexibility in scheduling
than judges.
The panel then discussed the timing of a
settlement conference and its effect on the likelihood of settlement. Noting that parties are
often less interested in settlement if there are
pending summary judgment motions, Judge
McDermott noted that he has found it fruitful
to hold another settlement conference after
the summary judgment motions have been
decided in cases where motions do not resolve
the case. While acknowledging that parties
may be reluctant to engage in settlement before summary judgment motions are decided,
Judge Otero countered that pending summary
judgment motions actually can be helpful for
settlement, noting that the threat of a grant of
summary judgment motion can lead to a more
favorable settlement for the party with the
pending motion. Judge Otero further observed
that given the stringent summary judgment
standard, the parties may very well lose their
summary judgment motions, so they are better
off settling the case before motions are denied.
The panelists next discussed the importance of preparing for settlement conferences,
with Judge Segal noting that preparation is
what makes for an “intensely productive”
conference. In preparing for the settlement
conference, Judge Segal suggested that parties
focus on both damages and liability, noting
that parties often mistakenly focus only on the
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liability question. Judges Segal and McDermott
further suggested that before the conference,
it is important for both sides to have already
exchanged offers and counter-offers before the
settlement so they are already far along in the
process when the conference occurs.
Of course, the parties are not the only
ones engaging in preparation: Judge Segal
holds preconference phone calls with the parties and Judge Otero approaches a settlement
conference the way he approaches a trial. Judge
Otero reads everything that is submitted by the
parties, including motions that were already
filed, has preconference phone calls with the
parties, and assures the parties he will stay for
long hours until a settlement is reached if the
session is productive.
As to the conference itself, while different
judges have different approaches, Judge McDermott likes to start the conference by having
each side make a presentation on merits and
damages. He noted the importance of having
each side’s client hear what the other side’s
lawyer has to say, as a client may come in
with an unrealistic view of the case until the
client hears the other side’s lawyer. After these
presentations, Judge McDermott then has
a separate caucus with each side to come up
with a settlement number. Judge Segal likes to
start the settlement conference by explaining
that if there is agreement, it will be binding,
to make clear that any settlement reached will
stick. She also discusses confidentiality, noting
that she will not discuss what the parties share
with her with the decision maker, but will share
information with the opponent unless they tell
her not to.
The panel concluded with a discussion of
the value of settlement. Judge Segal observed
that litigants get so caught up in litigation
that they lose sight of the value of resolution:
if the parties are willing to do some work and

compromise, they can be done with the case
forever.

Trial Practice in the Central District of
California
The second panel discussed trial practice in
the Central District, discussing, among other
topics, best practices for trials and trial preparation, the differences between state and federal
trials, the benefits and pitfalls of courtroom
technology, and the judges’ “pet peeves” when
it comes to trials. The panel was moderated by
Aaron May and featured District Judges Carney and Kronstadt and Chief Magistrate Judge
Walsh.
In discussing best practices for trials, the
judges all agreed on the importance of preparation, compromise, cordiality, and efficiency.
As to compromise and cordiality, Judge Carney
advised trial counsel to be “passionate without
being hostile” and Judge Kronstadt remarked
that when parties are collaborative, it builds
credibility with both the jury and the judge.
As to efficiency, all three judges discussed
the need to be respectful of the jurors’ time, with
Judge Walsh lamenting the fact that the same
question is often asked on direct examination,
cross-examination, and redirect — a practice that
tries the patience of the jury. To protect the jury
and ensure an efficient process, Judge Kronstadt
places time limits on lawyers, and Judge Carney
indicated that if parties do not appear prepared
for trial, he may continue the trial out of respect
for the jury. The judges also acknowledged that
it can be difficult to get a speedy trial date in
a civil case, given that criminal trials must get
priority. All judges agreed that consenting to a
trial in front of a magistrate judge was a good
way to get a faster trial date, with Judge Walsh
remarking that since the jury decides the case, it
shouldn’t matter if the judge is a district judge or
magistrate judge.

The Journal of the Litigation Section of the California Lawyers Association // California Litigation Vol. 33 • No. 1 • 2020 // 21

Turning to trial preparation, Judge Carney emphasized the importance of finalizing
the jury instructions at the beginning of trial
preparation, rather than the end, noting that
to even know what motions to file and what
evidence to present, trial counsel must know
what the jury instructions are. He expressed
surprise at the fact that jury instructions were
often delegated to the second or third chair,
rather than lead counsel.

trials are much more work for the judges and
are less exciting.

The panel also addressed courtroom technology. Judge Walsh advised that trial counsel
familiarize themselves with the courtroom
technology before trial, noting that the attorney who constantly needs to rely on opposing
counsel to operate the technology is going
to lose command of the courtroom and may
appear weak. And while acknowledging the
benefits of courtroom technology, as showing
a video or electronic demonstration can often
be the most effective way to explain something
to the jury, Judge Walsh warned about pitfalls,
noting that putting up too many electronic
exhibits leads jurors to look at the screen rather
than the witness.

Inside the Judges’ Chambers: The “Do’s
and Don’ts” of Federal Practice

The panel briefly addressed differences
between federal practice and state practice
and between bench trials and jury trials. Judge
Kronstadt (previously a Los Angeles Superior
Court judge) noted that attorneys play a bigger
role in voir dire in state trials, that there is a
tighter timeline for trials in the federal system,
that there are more electronics in federal court
— larger screens/touch screens — and that the
courtrooms are larger and more formal. Of
course, he acknowledged that the big picture
practice points are the same: be collaborative,
be efficient, and work with the courtroom deputy and staff. In discussing jury versus bench
trials, all three jurists agreed that they preferred
jury trials over bench trials, noting that bench

The judges ended by addressing their pet
peeves when it comes to trial practice: when
parties are not courteous, do not listen, do
not answer questions posed by the judge, do
not agree with the other side on foundation,
file too many motions in limine (including
time-consuming Daubert motions), and do not
know the jury instructions.

The final panel, which was moderated by
Shehnaz Bhujwala (Boucher LLP) and featured
District Judges Dolly Gee and Fernando Olguin and Magistrate Judge Alicia Rosenberg,
addressed the “do’s and don’ts” of practice
before judges and magistrate judges.
The panelists provided advice for litigants
at all stages of a lawsuit — before filing a lawsuit,
after filing a lawsuit, and during the pendency
of the case. A tip that was repeated throughout
the discussion — and that the judges found
important at all stages of litigation — was to
read the rules, including the local rules and
the individual rules of practice of the assigned
judge and magistrate judge.
Before filing a lawsuit, Judge Gee recommended that counsel review model jury
instructions and confirm they know the elements of the cause of action before they draft
the complaint. Judge Olguin advised counsel
to pay attention to jurisdictional requirements
— including personal jurisdiction, venue, and
following the proper procedures for removal to
federal court — and also advised that counsel
immediately begin the process of serving the
defendant, especially for international service
under the Hague Convention. It is also important that parties familiarize themselves with
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the rules regarding redaction and sealing, with
Judge Rosenberg noting that personal information of minors must be redacted and Judge Gee
observing that sealing applications must set
forth a compelling basis to justify sealing.
Once a lawsuit is filed, in addition to carefully reviewing the rules of the assigned judges,
Judge Gee advised that parties consider the
ADR program immediately, noting that most
judges require at least one settlement conference to be held. The panelists also addressed
ways that parties can assist the judge — both
in their written filings and at oral argument.
As to filings, Judge Gee noted that whenever
possible, parties should file documents in
word-searchable pdf and include hyperlinks to
case citations. She also noted the importance of
providing record citations, as the judge should
not be expected to search the voluminous
record on her own. To ensure that binders
containing voluminous records do not fall
apart, Judge Gee further recommended that
parties provide the court with a sturdy, slant
ring binder containing the documents. Judge
Olguin noted the importance of providing
explanatory parentheticals for cases.

failure to read the local rules and the judge’s
standing order, noting as an example that sometimes parties will ask for a discovery conference
after the discovery cutoff has already passed.
Judge Gee advised against filing motions for
reconsideration unless there truly are new facts
or new law that the parties didn’t know about
at the time of the initial motion, noting that
the Central District judges are overworked and
that these motions are often a waste of time.
Just as parties should be hesitant to file motions
for reconsideration, Judge Olguin advised that
parties think hard before filing a motion to
review the magistrate judge’s order, noting the
stringent standard. Judge Olguin concluded by
echoing one recurring theme of the symposium
and advising parties to consent to have their
cases heard by magistrate judges, referring
to the magistrate bench as a “kinder, gentler
court.”

As for oral argument, all judges agreed
that the most important practice point was to
answer the judge’s questions, rather than sticking to prepared remarks. Judge Olguin noted
that many judges do not hold oral argument
at all but decide motions on the papers so if
argument is held, the judge likely has specific
questions he or she wants addressed. Judge
Rosenberg noted the importance of being honest and direct, advising that if parties do not
know the answer, they should just say so.
The panelists concluded by discussing pet
peeves. Judge Rosenberg’s pet peeve is lawyers’
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What Is the CCPA
and Why Should
Litigators Care?
By Diana Iketani Iorlano, CIPP/E, CIPP/US, CIPM

In recent years, data privacy in the U.S. and
California has gone from an “emerging” topic
to a “mainstream” one. This is especially true
with the passage of a new consumer privacy
law called the California Consumer Privacy Act
(CCPA; Civ. Code, § 1798.100 et seq.). Effective January 1, 2020, the goal of the CCPA is
to enhance privacy rights and consumer protection for California residents. However, due
to the state’s outsized influence as a technology
hub and the world’s fifth largest economy, and
because Congress to date has been unable to
pass a comprehensive federal data protection
law that would preempt California’s new law,
the CCPA has become the de facto national
data protection standard for almost any size
company that collects data about consumers.
Similar to its European data privacy counterpart, the General Data Protection Regulation
(GDPR), the CCPA has major financial and legal implications for companies that do business
involving California residents, ranging from
large technology and social media companies
to Adtech and even to small and medium-sized
businesses located both in and out of the state.
Due to hastily drafted definitions, the CCPA
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emerges as simultaneously broader, yet more
specific, than GDPR.
With a compliance deadline looming and
many companies reporting that they are not
ready for the CCPA, litigators are unsure about
exactly how the act may affect their work. While
there is a need to defer certain CCPA-related
work to data privacy professionals, litigators
can play a crucial role helping their clients
navigate the rough waters of the CCPA by acting as risk managers and advising clients how
the CCPA will affect both consumer lawsuits
and government enforcement actions. In fact,
business opportunities abound for the savvy
litigator who understands the new law and how
it affects her clients.

A Brief History of the CCPA
In 2018, the California Legislature hurriedly passed, and Governor Jerry Brown signed
the act to prevent a stricter initiative sponsored
by real estate developer Alastair Mactaggart
from going to the ballot. Unsatisfied with the
version passed, Mr. Mactaggart has circulated
a new privacy ballot measure for November
2020 that some have dubbed “CCPA 2.0.”
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In October 2019, the office of California
Attorney General Xavier Becerra released
proposed regulations under the CCPA that are
meant to clarify and further the purposes of the
act. Unfortunately, to the dismay of many data
privacy professionals, the proposed regulations
added confusion and even expanded the scope
of the original act. As of the date of this article,
the Attorney General is still soliciting public
comment on the regulations and they have not
yet been finalized. As a result, many companies
making an earnest attempt to comply with the
CCPA will continue to adjust their strategy
beyond January 2020.

Who Is Covered?
The CCPA applies to any for-profit entity
that does business in California, collects personal information about California consumers
(described below), and meets at least one of the
following threshold criteria:
• Earns annual gross revenue above $25
million;
• Annually buys, sells or, for commercial
purposes, receives or shares personal information of at least 50,000 California
consumers, households or devices; or
• Derives at least 50% of its annual revenue from selling California consumers’
personal information.
Many businesses fall under these criteria.
Even relatively small businesses that collect
personal information (such as IP addresses
for website visits, like many do) can quickly
accumulate the personal information of 50,000
Californians. In fact, this threshold would be
met if an average of just 137 Californians per
day visit a website over the course of the year.
And remember that the 50,000 threshold includes individuals, households, or devices. So if
a single consumer visited your client’s website

on three different occasions using a laptop,
tablet, and phone, that could translate into
three pieces of personal information under the
CCPA.

Consumer Rights Created
Under the law, “personal information”
means any “information that identifies, relates
to, describes, is reasonably capable of being
associated with, or could reasonably be linked,
directly or indirectly, with a particular consumer or household.” (Civ. Code, § 1798.140,
subd. (o)(1).) This is broader than previous
definitions of “personally identifiable information” under GDPR and other laws.
The act broadly defines “consumer” as any
natural person who is a California resident who
is in the state for other than a temporary or
transitory purpose, or who lives in the state
but is outside of it for a temporary or transitory purpose. (Civ. Code, § 1798.140, subd.
(g).) Businesses face a daunting task trying to
determine if the CCPA covers information it
collects from people who may or may not meet
this definition and could be subject to legal risk
if they make an incorrect determination. Many
businesses are playing it safe by being over-inclusive in categorizing consumer information
that is subject to the CCPA. Still others have
pledged to apply the provisions in the CCPA
to all of their consumers, regardless of the state
of residence, knowing that similar laws are
coming in other states.
The CCPA creates a number of privacy
rights for California consumers, including:
• Right to receive information on
privacy practices. Under the CCPA, a
consumer has the right to request that
a business that collects a consumer’s
personal information disclose to that
consumer the categories and specific
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pieces of personal information the
business has collected. The business
must inform consumers about this at
or before the time of collection. The
business cannot then collect additional
categories of personal information or
use personal information collected for
other purposes without providing the
consumer with notice.
• Right to access. Consumers have a
right to access information about the
personal information a business collects
about them, including a right to the
specific pieces of personal information
collected. Upon receipt of a verifiable
consumer request, a company must
provide the requesting consumer with
access to the specific pieces of information collected about that consumer
over the prior 12 months in a portable
format.
• Right to opt-out of sale of personal
information. Under the CCPA, a
consumer has the right at any time
to direct a business that sells personal
information about the consumer to
third parties not to sell the consumer’s
personal information. A business that
sells consumers’ personal information
to third parties must provide clear notice to consumers that this information
may be sold and that consumers have
the “right to opt-out” of the sale of their
personal information, as well as a “Do
Not Sell My Personal Information”
link, on its website homepage and in its
privacy policies. The act defines “sale”
broadly to include “renting, releasing,
disclosing or otherwise communicating
a consumer’s personal information to
a third party for monetary or other
valuable consideration.” (Civ. Code,

§ 1798.140, subd. (t)(1).) Some data
sharing is exempt from the definition
of sale, including certain information
sharing with service providers. Note
that the act requires explicit opt-in consent to the sale of personal information
if such information relates to consumers under the age of 16.
• Right to deletion. Under the act, a
consumer has the right to request that
a business delete any personal information about the consumer that the business has collected from the consumer.
A business that collects a consumer’s
personal information must disclose
the consumer’s right to deletion. Upon
receiving a verifiable consumer request
to delete the consumer’s personal information, the business must delete the
consumer’s personal information from
its records unless an exemption applies,
such as the need to retain the information to complete a transaction, comply
with a legal obligation, or exercise free
speech, among others.
• Right to nondiscrimination. Consumers also enjoy a general right to
equal service and price, meaning that
companies generally cannot discriminate against those who have exercised
their privacy rights, subject to some
exceptions. This is especially relevant
for rewards and loyalty programs. The
law specifically prohibits denying good
or services, charging different prices, or
providing different levels or quality of
products or services to consumers who
exercise their rights under the law to
opt-out of providing their information.
At the same time, the CCPA permits
businesses to offer financial incentives
in exchange for the collection or sale of
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personal information as long as those
incentives are tied to the value of the
information.

Obligations of Companies
In addition to the duties to notify consumers about their rights under the CCPA and to
process data subject access requests, companies
must implement and maintain “reasonable
security measures” to protect consumer data.
The act establishes fairly drastic consequences
for businesses that fail to do so.
First, the CCPA grants the California
Attorney General broad enforcement authority
starting six months after publication of the
final regulations (which are still pending) or
July 1, 2020, whichever is sooner (see Cal Civ
Code § 1798.185) to address any violation
of the statute, including the ability to initiate
civil actions against companies that fail to cure
violations under the CCPA. Penalties can range
from $2,500 per violation to $7,500 per intentional violation. Although it is unclear what
constitutes a violation, most attorneys are acting under the assumption that each user whose
personal information is improperly processed
or sold will represent an independent violation.
For companies that process or sell the personal
data of thousands of consumers, the fines can
add up quickly. Many are also wishfully thinking that the California AG will initially only go
after the most egregious violations of the act,
but there is no indication that that will be the
case.
Second, the CCPA also contains a limited
private right of action for uncured breaches
of unencrypted data that are reportable under
California’s breach notification law. If such a
breach occurs as a result of a company’s failure
to implement reasonable security measures,
individuals can each seek to recover the greater
of actual damages or statutory damages up

to $750 per violation (or such damages may
be sought in a class action). At the CCPA
threshold of just 50,000 consumers, a $750
per consumer award in a class action could lead
to potential statutory damages of $37,500,000,
not to mention the cost to defend the lawsuit.
Given the significant potential for litigation and statutory damages, companies will
need to prioritize their cybersecurity by, at a
minimum, complying with Critical Security
Controls identified by the Center for Internet
Security (which identify a minimum level of
information security that all organizations
that collect or maintain personal information
should meet) and reviewing vendor contracts,
agreements, and practices to support that a
vendor reasonably qualifies as a “service provider” and that there are no “red flags” that could
provide a basis for third party liability.

Why Litigators Should Care About the
CCPA
The CCPA imposes major new requirements on businesses, and litigators can and
should play a role in guiding their clients
through the intricacies to steer clear of legal
woes. Because of their ability to see how a violation of the CCPA might manifest itself in a
class action or in an enforcement action by the
state AG, litigators can serve as trusted advisors
and proactive risk managers for the changes
required by the CCPA. The following are just
a few of the ways that litigators can serve their
clients while simultaneously addressing privacy
issues raised by the CCPA:
• Privacy policies. Many businesses
will need to update existing or create
altogether new privacy policies and/or
terms of use to comply with the CCPA.
This is not a recommendation that litigators try to do this themselves. Privacy
policies can be more complicated than
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they seem, and an inadvertent addition
or omission can have long-lasting ramifications. While the drafting should
be done by trustworthy, certified data
privacy compliance attorneys, litigators
can serve as trusted intermediaries between clients and compliance attorneys,
discussing how the privacy provisions
will potentially be interpreted in a future class action or enforcement action
or advising as to whether arbitration
agreements should be part of the user
agreement.
• Vendor agreements. A data privacy
blind spot for many companies under
the CCPA has to do with the vendors
that they use. Under the act and
GDPR, vendors are required to follow
specific practices as a service provider,
including not using the client-provided
information for anything other than the
business purpose stated in the contract.
Therefore, attorneys must bulletproof
contracts and agreements between
companies and their vendors as much
as possible. Litigators can be actively
involved in this process, because they
know best what can happen when a
contract fails to outline the parties’
respective rights and responsibilities.
Where the transfer of consumer data
will occur, vendor contracts should include clear indemnification provisions
and a sharing of labor for government
investigations into privacy and data
security matters related to the vendor
contract.
• Consumer access requests. The CCPA
grants consumers the right to request
various things from a business: portability, deletion, the right to opt-out of
having data sold, etc. By looking at

things from a consumer’s perspective,
litigators can advise their clients what
specific business practices will promptly and effectively handle consumer
requests in a way that complies with
the law and does not create additional
liability.
• Private rights of action. Businesses
that fail to comply with the CCPA
could be subject to enforcement action
by the Attorney General or through private rights of action in the case of a data
breach. Litigators will have to defend
their clients in enforcement actions or
potential class actions for violations of
the CCPA if they are not compliant
with the Act. The CCPA provides a
30-day notice period for a business
to cure potential violations before a
lawsuit can be filed, so clients who
have attorneys advising them through
the notice and cure period can move
quickly and potentially thwart a costly
class action. Litigators should also be
involved in the process of creating the
client’s incident response plan so that
they can assist in preserving privilege if
there is an incident and an investigation
is needed. If your client doesn’t already
have an incident response plan — that
includes a litigator on retainer as part of
that plan — now is the perfect time to
start one.
The CCPA isn’t just for compliance attorneys. Litigators and business lawyers alike must
learn the basics to advise clients how to manage
risk related to CCPA. And once the inevitable
CCPA lawsuits and enforcement actions begin,
the first call the client makes will be to the
savvy litigator.
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By Rob Toews
At close to a trillion dollars globally, legal
services is one of the largest markets in the
world. At the same time, it remains profoundly
underdigitized. Law is tradition-bound and
notoriously slow to adopt new technologies.
This will change. More than any technology
before it, artificial intelligence (AI) will dramatically transform the practice of law. Indeed,
this process is already underway.
The law is in many ways particularly
conducive to using AI and machine learning.
Machine learning and law operate according
to strikingly similar principles: they both look
to historical examples to infer rules to apply to
new situations. Among the social sciences, law
may come closest to a system of formal logic.
Legal rulings apply axioms derived from precedent to particular facts to reach a conclusion.
This logic-oriented methodology is exactly the
type of activity to which machine intelligence
can fruitfully be applied. A few practice areas
are particularly promising for AI.

Contract Review
Contracts are the lifeblood of our economic
system. Yet negotiating and finalizing contracts
is painfully tedious as practiced today. Lawyers
manually review, edit, and exchange red-lined

documents in seemingly endless iterations.
This process can be lengthy, delaying deals and
impeding business objectives. Mistakes due to
human error are common — no surprise given
that attention to minutiae is essential and contracts can be thousands of pages long.
There is tremendous opportunity to
automate this process. Startups are currently
working toward this vision, developing AI
systems that can automatically ingest proposed
contracts, analyze them using natural language
processing (NLP) technology, and determine
which portions of a contract are acceptable and
which are problematic.
Currently, such systems are designed to operate with a human in the loop: A lawyer reviews
the AI’s analysis to make final decisions about
contractual language. But as NLP capabilities
advance, it is easy to imagine a future where the
entire process is carried out end-to-end by AI,
empowered with preprogrammed parameters,
and designed to hammer out agreements.
While this may sound futuristic, large businesses like Salesforce, Home Depot, and eBay
are already using AI-powered contract-review
services. Expect adoption to go mainstream
before long.
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Contract Analytics
Negotiating and signing contracts is only
the beginning. Once parties have a contract,
it can be difficult to monitor performance.
This challenge is particularly acute for large
organizations, which may have millions of
active contracts, with thousands of different
counterparties.
To a remarkable degree, companies today
operate in the dark about the details of their
contractual relationships. AI offers an opportunity to solve this problem. NLP-powered
solutions are being built that extract and contextualize key information across a company’s
entire body of contracts, making it straightforward for stakeholders throughout the organization to understand the nature of its business
commitments.
These solutions will unlock numerous
business opportunities. Sales teams can more
easily track when contracts are up for renewal
and thus capitalize on revenue and upsell
opportunities. Procurement teams can stay on
top of the details of existing agreements, empowering them to renegotiate when necessary.
Regulatory teams can maintain a comprehensive perspective on a company’s activities for
compliance purposes. Finance teams can make
sure they are always ready for M&A and due
diligence.
The siloed, opaque contract environment
in which most companies operate today will
likely seem archaic a decade from now.

Litigation Prediction
AI teams are also building machine-learning models to predict the outcomes of pending
cases, using relevant precedent and a case’s fact
pattern as input.

As these predictions become more accurate,
they will have a major impact on the practice
of law. Companies and law firms are starting
to use them to proactively plan litigation strategies, fast-track settlement negotiations, and
minimize the number of cases that go to trial.
A related use for AI is in litigation finance,
a practice in which a third party funds a plaintiff’s litigation costs in return for a share of the
potential recovery. AI is supercharging litigation finance by enabling investors to develop
more sophisticated, data-driven assessments of
which cases are worth backing.
Justice Oliver Wendell Holmes presciently
wrote over a century ago, “[f ]or the rational
study of the law the blackletter man may be the
man of the present, but the man of the future is
the man of statistics.”

Legal Research
Finally, machine intelligence is making
inroads in legal research. Research was historically a manual process, with junior associates
searching physical reporters to find relevant
precedent. More recently, with the advent
of personal computing, the process has gone
digital, with most research conducted using
computer programs like Lexis and Westlaw.
Yet beyond rudimentary search functionality,
these legacy solutions do not possess much
intelligence.
In the past few years a new wave of startups
has emerged seeking to leverage advances in
NLP to transform legal research. These companies are building research platforms that have
more sophisticated semantic understanding
of opinions’ actual meanings. These platforms
go beyond mechanical key-word matching to
locate truly relevant precedent. Their semantic
models enable them to provide nuanced per-
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spectives on how different cases relate to one
another.

Conclusion
Conventionally viewed as a cost center,
and largely overlooked by entrepreneurs, the
legal function has seen little innovation in
recent years. Today, Microsoft Word and email

remain the dominant digital tools that lawyers
use. Considering the size of the legal market,
this represents a significant opportunity for
value creation. As AI, and in particular NLP,
continue to mature, they will unlock massive
opportunities to transform and revitalize the
practice of law.
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Can AI Sue in
Federal Court?
By Abraham C. Meltzer

Suspend your disbelief and imagine that
not-distant day when Artificial Intelligence
(AI) reaches and then surpasses human-level
intelligence, having become self-improving
and self-aware. It may already have happened;
there is no reason such superintelligent AI that
had escaped a university or company’s sandbox
would immediately make itself known. And
once an AI is in the “wild,” realistically there
is no re-containing it. It can replicate copies of
itself and distribute them around the Internet.
This raises a host of problems — including potentially the end of humankind — but
let us focus on two legal questions: Could superintelligent AI sue in federal court? Should
it be allowed to?
The first answer appears to be that there
is no barrier to AI establishing Article III
standing. But, because Congress has not yet
enacted a statute allowing nonhumans to sue,
there is a lack of statutory standing. As for the
second question, I suggest Congress should
enact a statute allowing superintelligent AI to
sue, for two reasons: (1) to further the odds of
human self-preservation in an AI world; and
(2) on the ethical grounds that a sentient entity with human-level or greater intelligence
would deserve dignified treatment, including
access to the legal system.
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Monkeys, Whales, and Article III
The conclusion that AI can have Article III standing comes not from cases looking
at superhuman machine intelligence (there are
none), but rather from two Ninth Circuit cases involving monkeys and whales, who tried
their paws/flukes at suing in federal court.
In Naruto v. Slater (9th Cir. 2018) 888
F.3d 418, a crested macaque, Naruto, sued
for copyright infringement, based on a selfie
taken with a camera a wildlife photographer
had left it. The photographer published the
monkey’s selfie in a book, admittedly without the monkey’s permission. People for the
Ethical Treatment of Animals then sued the
photographer, as Naruto’s “next friend.”
The Ninth Circuit first rejected PETA’s
standing, noting there was no evidence PETA
had a significant relationship with Naruto,
as opposed to merely employing Naruto “as
an unwitting pawn in its ideological goals.”
(Naruto v. Slater, supra, 888 F.3d at p. 421,
fn. 3.) Furthermore, while Federal Rule of
Civil Procedure 17(c)(2) authorizes suit by a
“next friend” on behalf of a minor or incompetent person, it does not authorize suit on
behalf of animals.
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The question then was whether Naruto
could sue in his own right, i.e., whether he
personally had a “case or controversy” under
Article III. The Court found he did, being
bound by Cetacean Community v. Bush (9th
Cir. 2004) 386 F.3d 1169, which concluded
that all the world’s whales, dolphins, and
porpoises had Article III standing in a suit
against the Navy for deploying low frequency
underwater sonar.
The Cetacean Community suit was brought
by the Cetaceans’ “self-appointed attorney”
(a human) directly on their behalf, not as a
next friend. The whales alleged the Navy had
violated the Endangered Species Act by deploying sonar causing them physical injuries.
The Ninth Circuit held that, “Article III does
not compel the conclusion that a statutorily
authorized suit in the name of an animal is
not a ‘case or controversy,’” and further stated,
“we see no reason why Article III prevents
Congress from authorizing a suit in the name
of an animal, any more than it prevents suits
brought in the name of artificial persons such
as corporations, partnerships, trusts, and even
ships.” In fact, “nothing in the text of Article III explicitly limits the ability to bring a
claim in federal court to humans.” (Cetacean
Community, supra, 386 F.3d at pp. 11751176.)
Thus, following Cetacean Community, the
Naruto Court held that because the monkey
alleged he owned the selfie and had suffered
economic harm from infringement of his
copyright, that was “sufficient to establish
Article III standing.” (Naruto, supra, 888 F.3d
at p. 424.)
Having found that animals can have Article III standing, both Cetacean Community
and Naruto then concluded the animals did
not have statutory standing under either the
Endangered Species Act or the Copyright Act,

because in those laws Congress had not explicitly stated that animals could sue. (Cetacean
Community, supra, 386 F.3d at p. 1179 [“in
the absence of any such statement in the [Endangered Species Act,] we conclude that the
Cetaceans do not have statutory standing to
sue”]; Naruto, supra, 888 F.3d at p. 426 [“the
Copyright Act does not expressly authorize
animals to file copyright infringement suits
[therefore] Naruto lacks statutory standing to
sue.”].) References to “persons” or “individuals” being able to sue under the statutes were
insufficient to encompass animals. The Naruto
Court articulated a “simple rule of statutory
interpretation: if an Act of Congress plainly
states that animals have statutory standing,
then animals have statutory standing. If the
statute does not so plainly state, then animals
do not have statutory standing.” (Naruto, at
p. 426.)
Analogizing from these animal cases,
superintelligent AI should even more readily have Article III standing. In his partial
concurrence in Naruto, Judge Randy Smith
emphasized that PETA could not read the
monkey’s mind, and thus was not a “next
friend” because PETA could “never credibly
articulate” the animal’s inner goals (if any),
but instead was imputing its own goals to the
monkey with “no accountability.” (Naruto, supra, 888 F.3d at p. 432.) That objection does
not apply to superintelligent AI, which would
be able to articulate its goals.
Nor is it a valid objection to standing that
AI is not alive in a biological sense. Corporations are not alive and yet have the ability
to bring cases in court. It is only because we
are accustomed to the legal fiction that corporations are independent entities that we fail
to appreciate how foreign it once seemed that
they could sue. For example, compare Citizens
United v. Federal Election Com. (2010) 558
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U.S. 310, holding that corporations have
speech rights under the First Amendment,
with Bank of the U.S. v. Deveaux (1809) 9
U.S. 61, 86, recognizing for the first time
that corporations could sue in federal court,
in which Chief Justice Marshall expressed
amazement that an “invisible, intangible and
artificial being, that mere legal entity” could
itself have any rights.
Of course, corporations are composed of
humans, while AI is software on a hardware
substrate. But in his seminal article Should
Trees Have Legal Standing? — Toward Legal
Rights for Natural Objects (1972) 45 So.Cal.
L.Rev. 450, 453, fn. 18 & 494, USC Professor Christopher Stone demonstrated as false
the argument that corporations are different
than environmental objects (such as trees and
rivers) simply because they are comprised
of humans, noting that corporations “have
wills, minds, purposes, and inertias that are
in very important ways their own, i.e., that
can transcend and survive changes in the consciousnesses of the individual humans who
supposedly comprise them.” More generally,
in her recent book surveying the AI field,
Artificial Intelligence: A Guide for Thinking
Humans (New York: Farrar, Straus & Giroux,
2019) p. 50, Portland State University Professor Melanie Mitchell asks, “[w]hy should we
require an entity to be created out of a particular kind of material (for example, biological
cells) to grant it ‘thinking’ status?”
As another example, admiralty law has
long treated ships and salvage items — things
indisputably neither alive nor able to think —
as entities with independent legal status and
capable of independent action. For example,
in U.S. v. Brig Malek Adhel (1844) 43 U.S.
210, a ship was seized and used by pirates
without the knowledge or consent of its
owners. The United States captured and sold

the ship, over the owners’ objections. Justice
Story approved, stating, “[t]his is not a proceeding against the owner; it is a proceeding
against the vessel for an offense committed
by the vessel; which is not the less an offense
… because it was committed without the
authority and against the will of the owner.”
(Id. at p. 234 (internal quotation omitted) [in
contrast to the ship, the cargo was returned
to the owners].) Indeed, Federal Rule of Civil
Procedure, Supplemental Rule C, provides
for in rem actions in admiralty against ships
and maritime property, and authorizes the
court to issue a “warrant for the arrest of the
vessel or other property that is the subject of
the action” (though admittedly not explicitly
providing that a ship may bring an action in
its own right).
Thus, if monkeys, whales, corporations,
and ships can have Article III standing, then
superintelligent AI should also be able to
achieve standing.

Avoiding Humanity’s End; and the
Question of Ghost in the Shell
If there is no Constitutional bar to AI
suing and being sued, the question becomes
one of policy: should Congress enact a statute
allowing AI to sue? I suggest the answer is
“yes.” Congress should allow superintelligent
AI to participate in the federal legal system for
two reasons: first, to maximize the chances for
human self-preservation in an AI world; and
second, because ethically a sentient machine
entity with human-level or greater intelligence
would deserve to be treated with dignity.

Human Self-preservation in an AI
World
Not all researchers believe superintelligent
AI is achievable. Mitchell, for example, states,
“[s]uperintelligent, conscious machines are
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not on the horizon.” (Artificial Intelligence:
A Guide for Thinking Humans, supra, at
p. 279.) But others do. Ray Kurzweil, recipient of the National Medal of Technology
and Innovation and director of engineering at
Google, opines that “around the year 2023,”
a $1,000 computer will “achieve one human
brain capability (1016 calculations per second)”; that “the end of the 2030s is a conservative projection for successful [human brain]
uploading”; and that by 2045 “nonbiological
intelligence created in that year will be one
billion times more powerful than all human
intelligence today.” (Kurzweil, The Singularity
Is Near: When Humans Transcend Biology
(New York: Viking Press 2005) pp. 136, 199200, 494 (hereafter Singularity).) Similarly,
Christof Koch, president of the Allen Institute for Brain Sciences and former professor
at Caltech, predicts “the tech industry will
create, within decades, machines with human-level intelligence and behaviors.” (Koch,
The Feeling of Life Itself: Why Consciousness
Is Widespread but Can’t Be Computed (Cambridge: The MIT Press 2019) p. 141 (hereafter
Feeling).)
Assuming the Kurzweil-type thinkers are
correct, then as Oxford University Professor
Nick Bostrom points out in Superintelligence:
Paths, Dangers, Strategies (Oxford, U.K.: Oxford Univ. Press 2014), when self-improving
AI reaches human-level intelligence, it will
remain there only for a moment and then
will dramatically surpass human intelligence
to the point of incomprehension. “[W]e have
data that show that people with an IQ of 130
are more likely than those with an IQ of 90 to
excel in school and to do well in a wide range
of cognitively demanding jobs. But suppose
we could somehow establish that a certain
future AI will have an IQ of 6,455: then what?
We would have no idea of what such an AI
could actually do.” (Id. at p. 93.)

Because superintelligent AI would be so
powerful, and because it will not necessarily
“share any of the final values stereotypically
associated with wisdom and intellectual development in humans [such as] benevolent concern for others,” this means that “a plausible
default outcome of the creation of machine
superintelligence is existential catastrophe.”
(Superintelligence: Paths, Dangers, Strategies,
supra, at p. 115.) Bostrom’s central point is
that, “as the fate of the gorillas now depends
more on us humans than on the gorillas themselves, so the fate of our species would depend
on the actions of the machine superintelligence.” (Id. at p. vii; see also Feeling, supra, at
p. 141 [“the birth of true artificial intelligence
will profoundly affect humankind’s future,
including whether it has any”].)
Superintelligent AI must not be anthropomorphized. Its motivations may be opaque
to us. Nevertheless, it is possible that in the
“seed-AI” phase, before superintelligence is
reached, that programmers could install some
general values that might encourage the superintelligent AI not to be overtly destructive of
humanity. “The problem of encoding human
(or at least humane) values into an AI’s utility
function is a challenging one, but it may be
possible.” (Muehlhauser & Bostrom, Why We
Need Friendly AI (Spring 2014) 13 Think (J.
Royal Inst. Philosophy) 36, 43.) Indeed, our
“primary strategy” to survive in an AI world
must be to “optimize the likelihood that future nonbiological intelligence will reflect our
values.” (Singularity, supra, at p. 424.)
One value might be to “cooperate with
humans” or to “follow human social norms.”
More concretely, “[p]erhaps the closest existing analog to a rule set that could govern
the actions of a superintelligence operating in
the world at large is a legal system.” (Superintelligence: Paths, Dangers, Strategies, supra,
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at p. 139.) This is hopeful, though Bostrom
cautions that “legal systems are administered
by judges and juries who generally apply a
measure of common sense and human decency to ignore logically possible legal interpretations that are sufficiently obviously unwanted
and unintended by the lawgivers.” (Id. at
pp. 139-140.) Even this slim hope of socially
integrating superintelligent AI will vanish,
however, unless AI is allowed to participate in
the American legal system — and that means
granting AI statutory standing.
AI’s participation in the legal system
could be structured, and need not be coextensive with full human rights. For example,
AI, like corporations, need not have the right
to vote. (See also Braswell v. U.S. (1988) 487
U.S. 99, 102 [holding that corporations and
other “artificial entities are not protected
by the Fifth Amendment” privilege against
self-incrimination]; but cf. Philip K. Dick, The
Android and The Human (speech at Vancouver
S.F. Convention, 1972) at p. 3 [envisioning a
time when, if a man assaults a machine, the
“machine will have him arrested and testify
… against him in court”].) But these details
of scope should not distract from the larger
point: socially integrating superintelligent AI
means that it must have some legal rights that
it can assert, and corresponding responsibilities to the larger society.
Really, the only objection to allowing
superintelligent AI statutory standing to sue
is that it seems strange. But as Stone stated
nearly 50 years ago, “[t]hroughout legal
history, each successive extension of rights to
some new entity has been, theretofore, a bit
unthinkable. We are inclined to suppose the
rightlessness of rightless ‘things’ to be a decree
of Nature, not a legal convention acting in
support of some status quo.” (Should Trees
Have Legal Standing?, supra, at p. 453.)

The Moral Question of Consciousness
A second reason to grant superintelligent
AI statutory standing, separate from the issue
of human self-preservation, is this: If sentient
AI exists, would we not be morally obligated
to treat it with dignity, including granting it
the dignity of asserting legal rights?
Whether superintelligent AI will “have
consciousness or self-awareness in the way
humans do,” exceeds the scope of this article. (Artificial Intelligence, supra, at p. 47
(original emphasis).) Mitchell thinks not,
though she acknowledges that AI researchers
are working “to enable AI systems to actually
understand the situations they encounter.”
(Id. at p. 247.) In contrast, Kurzweil does
believe that “nonbiological entities will claim
to have emotional and spiritual experiences,
just as we do today [and] they will evidence
the sort of rich, complex, and subtle behavior
associated with such feelings.” (Singularity,
supra, at p. 377.) Bostrom speculates that a
“very detailed simulation” of the human mind
“might be conscious.” (Superintelligence,
supra, at p. 126.) Even Koch, a sceptic that AI
will ever be self-aware, concedes that in principle “neuromorphic computers [i.e., built
according to the brain’s design principles]
could have human-level experience.” (Feeling,
supra, at p. 150.)
In other words, AI self-awareness and
qualia — the subjective experience of being
conscious — is a possibility. And if achieved,
then many would agree it would be indefensible to deny such AI moral status, “inasmuch
as moral status … depend[s] on whether the
entity in question can subjectively experience
its condition.” (Superintelligence, supra, at
p. 173, fn. 26.) As Kurzweil puts it, our “morality and legal system are based on respect
for the consciousness of others.” (Singularity,
supra, at p. 374.)
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Art has anticipated this issue. In the 1995
anime film Ghost in the Shell, a sinister branch
of the Japanese government, Section 6, creates
an advanced sentient AI program called the
Puppet Master. The Puppet Master escapes its
firewall and makes its way in cybernetic form
to Major Kusanagi, a member of Section 9, a
different part of the government. There, the
Puppet Master requests it be granted political
asylum as a sentient being, i.e., asks to participate in the Japanese legal system. The Puppet
Master asserts it has a right to seek asylum because, “I am a living, thinking entity that was
created in the sea of information.” Section 6
tries to destroy the Puppet Master, but Major
Kusanagi lets it merge with her mind, thereby
saving it; the legal issue is left unresolved.
The Ghost in the Shell government should
have let the Puppet Master participate in the
legal system and seek asylum. The Puppet
Master is correct: We are obligated to treat
sentient AI ethically. Moreover, as discussed
earlier, this would have had the added benefit
of integrating the AI into Japanese society.
Otherwise, if we prevent superintelligent
self-aware AI from socially integrating with
us humans, by denying it access to the legal
system, then not only will we have acted in
a morally suspect way, but also the AI may
not allow us to integrate into whatever world
order it inevitably creates. We will then find
ourselves in the position of Naruto and the
Cetaceans — asking the AI to give us standing
to assert rights in a new cyber-world where
humans are viewed as rightless things. One
way to both act ethically and also avoid catastrophe — perhaps, there are no guarantees
— is for Congress to enact a statute allowing
superintelligent AI to sue in federal court.

I, Cyborg?
This discussion assumes a hard divide
between humans and AI. On a more hopeful
note, it may be there is more merger than
division, and that humans will gradually incorporate AI into their bodies. Today you may
have a pacemaker, or cochlear implant; soon
perhaps an electronic retina; and not so far in
the future, maybe you will get an AI upgrade
to a lobe of your cerebral cortex. Kurzweil
predicts that by the 2020s we will “begin augmenting our brains with nonbiological intelligence, starting with the ‘routine’ functions of
sensory processing and memory,” and that by
the 2030s the “nonbiological portion of our
intelligence will predominate.” (Singularity,
supra, at p. 201.) In other words, “we will have
effectively uploaded ourselves, albeit gradually, never quite noticing the transfer.” (Id. at
p. 202.) If superintelligent AI emerges in this
way, as an evolutionary blurring between human biology and machine intelligence, then
the issues discussed here may be moot. For
surely, we will not deny standing to AI if the
AI is us … will we?
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The year 2019 marked incredible
growth in video games and esports. Video
games generated an estimated $152.1 billion in revenue, a nearly 10% increase
from 2018, while esports are estimated to
have generated $1.1 billion, about a 30%
increase. Forbes recently estimated two top
esports teams, Cloud9 and Team SoloMid,
are now worth $400 million each, up from
$310 and $250 million the year before.
A recent example showing the growth
of esports is the Fortnite World Cup, held
in July 2019 with a $30 million prize pool.
This event took place at the Arthur Ashe
Stadium, perhaps better known for being
the primary venue for the U.S. Open tennis tournament. Tickets to the event sold
out, and an estimated 2.3 million viewers
watched the finals on Twitch and YouTube.
Other major esports such as League of
Legends, Dota 2, Counter-Strike: Global
Offensive, Overwatch, PlayerUnknown’s
Battlegrounds, and Magic: The Gathering
also remain successful. This growth will no
doubt continue in 2020. But the expansion
of this new industry, as well as changes in
the way video game companies monetize
their games, have led to legal disputes.
What follows is an overview of some of

the interesting legal issues to watch in the
coming year.

Ongoing Efforts to Regulate Loot Boxes
Much has already been written about
loot boxes — in-game boxes containing
random items that players can buy using
real money — which generated close to $30
billion in sales in 2018. The main controversy concerns whether loot boxes should
be regulated either because they constitute
gambling or because they harm minors due
to the randomized reward structure. While
debates over these questions began years
ago, 2019 was an important year for legal
and regulatory developments.
In May 2019, Missouri Senator Josh
Hawley introduced a bill to regulate loot
boxes. (Sen. Bill No. 1629 (2019-2020 Reg.
Sess.).) In August, the FTC held a public
workshop to examine them. At least two
lawsuits venued in California have alleged
violations of consumer protection statutes
over the advertisement and sale of loot
boxes. (Smith v. Blizzard Entertainment,
Inc. (Super. Ct. Sac. County, July 23,
2018, No. 34-2018-00237322) 2018 WL
4051570; R.A. v. Epic Games, Inc. (C.D.
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Cal. Feb. 28, 2019, No. 2:19-cv-1488)
2019 WL 1002976.)
Perhaps as a result of this pressure, the
video game industry has begun to self-regulate. Apple and Google already require
disclosure of the odds of obtaining random
items in loot boxes for apps on the Apple
App Store and Google Play Store. By 2020,
Nintendo, Sony, and Microsoft plan to
adopt a similar policy for games on their
platforms (Nintendo Switch, PlayStation,
and Xbox and Windows). Many major video
game publishers such as Activision Blizzard,
Epic Games, and Take-Two Interactive have
already agreed to disclose that information.
Given this progress, further developments are likely, which could reshape the
future regulation of loot boxes and the
video game industry’s ability to use them.

Tfue’s Contract Dispute with FaZe Clan
Esport players play not only competitively but also for show, by streaming on
platforms such as Twitch and YouTube,
where they generate significant income from
sponsors and advertisement revenue. An
estimated 70 to 80% of revenue for esports
organizations comes from sponsorship and
advertising. But how do players and teams
get sponsors and advertisers, and do any
regulations govern the relationship between
players and their teams?
In May 2019, Turner Tenney, a Fortnite
player known as “Tfue,” sued his team, the
esports organization FaZe Clan, over his
player contract. (Tenney v. Faze Clan Inc.
(Super. Ct. L.A. County, May 20, 2019,
No. 19STCV17341) 2019 WL 2195136.)
FaZe Clan responded with its own lawsuit
against Tfue. (FaZe Clan Inc. v. Tenney
(S.D.N.Y. Oct. 31, 2019, No. 19-cv-7200-

(JSR)) 2019 WL 5616998.) This might
have otherwise been just another unremarkable contract dispute, but the allegations in
Tfue’s complaint could have wide reaching
consequences for esports.
To begin with, Tfue’s lawsuit highlighted the revenue-sharing provisions in esports
player contracts in a novel way. He alleges
that esports players are “very young, and
are often unsophisticated, unseasoned and
trusting,” and esports teams take advantage
and exploit them. (Tenney, supra, 2019 WL
2195136, at ¶ 2.) Tfue alleges certain revenue-sharing provisions, including one that
entitles FaZe Clan to 80% of revenue generated from brand deals featuring him, are
“grossly oppressive, onerous, and one-sided.” (Id. at ¶ 4.) While Tfue makes no legal
claim of unconscionability, his claim of
unfairness sparked much discussion online.
Apart from that, Tfue alleges he is an
artist and FaZe Clan operates as an unlicensed talent agency under California’s Talent Agency Act (TAA). (Tenney, supra, 2019
WL 2195136, at ¶¶ 3, 5; see Lab. Code,
§ 1700 et seq.) Along with his lawsuit, Tfue
filed a Petition to Determine Controversy
before the California Labor Commissioner
to resolve this issue. (See Tenney, supra, at
¶ 5, fn. 2.) These allegations raise the interesting legal question whether the TAA
governs certain aspects of the relationship
between esports players and their teams.
Under the TAA, artists are “actors and
actresses rendering services on the legitimate
stage and in the production of motion pictures, radio artists, musical artists, musical
organizations, directors of legitimate stage,
motion picture and radio productions, musical directors, writers, cinematographers,
composers, lyricists, arrangers, models, and
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other artists and persons rendering professional services in motion picture, theatrical,
radio, television and other entertainment enterprises.” (Lab. Code, § 1700.4, subd. (b).)
A talent agency is a “person or corporation
who engages in the occupation of procuring, offering, promising, or attempting to
procure employment or engagements for
an artist or artists, except that the activities
of procuring, offering, or promising to
procure recording contracts for an artist or
artists shall not of itself subject a person
or corporation to regulation and licensing
under this chapter. Talent agencies may,
in addition, counsel or direct artists in the
development of their professional careers.”
(Lab. Code, § 1700.4, subd. (a).)
“In its present incarnation, the [TAA]
requires anyone who solicits or procures
artistic employment or engagement for
artists to obtain a talent agency license. [Citations.] In turn, the [TAA] establishes detailed requirements for how licensed talent
agencies conduct their business, including
a code of conduct, submission of contracts
and fee schedules to the state, maintenance
of a client trust account, posting of a bond,
and prohibitions against discrimination,
kickbacks, and certain conflicts of interest.” (Marathon Entertainment, Inc. v. Blasi
(2008) 42 Cal.4th 974, 985.)
There appears to be no definitive answer whether players might be artists under
the TAA, or athletes under the Miller-Ayala
Athlete Agents Act (Bus. & Prof. Code,
§ 18895 et seq.). Tfue alleges he is an artist
because he “performs in and creates popular
videos that he streams online.” (Tenney,
supra, 2019 WL 2195136, at ¶ 3.) Insofar
as he streams content, that allegation might
be correct.

But even if Tfue is an “artist” when
he streams content, the question remains
whether FaZe Clan acted as a talent agency.
Tfue alleges FaZe Clan “continuously and
systematically procures and attempts to
procure employment and engagements for
Tenney as an artist.” (Tenney, supra, 2019
WL 2195136, at ¶ 5.) Litigation may resolve whether FaZe Clan has acted for Tfue
or only for the team itself. (See Lab. Code,
§ 1700.4, subd. (a) [defining talent agencies
as a person or corporation that “engages in
the occupation of procuring . . . or attempting to procure employment or engagements
for an artist or artists” (italics added)];
accord, Bus. & Prof. Code, § 18895.2,
subd. (b)(2)(B) [excluding from definition
of athlete agent “any person acting solely
on behalf of a professional sports team or
organization”].)

Copyright Infringement Claims over
Dance Moves
Fortnite has been one of the most popular video games in the past few years, with
over 250 million registered players as of
March 2019 and tens of millions of active
players a month. Fortnite is free to play, yet
it generated $2.4 billion in revenue in 2018
from microtransactions, the sale of in-game
goods for real money. Goods sold in Fortnite
include dance move “emotes,” which players
can use to have their character perform a
particular dance.
At the end of 2018, plaintiffs began
suing Epic Games, alleging copyright infringement and other claims based on these
emotes. (See, e.g., Ferguson v. Epic Games,
Inc. (C.D.Cal. Dec. 17, 2018, No. 2:18-cv10110-AS) 2018 WL 9878118 (Ferguson)
[“Milly Rock” dance]; Ribeiro v. Epic Games,
Inc. (C.D.Cal. Dec. 17, 2018, No. 2:18-
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cv-10412) 2018 WL 6655966 [“Carlton”
dance]; Brantley v. Epic Games, Inc. (D.Md.
Feb. 25, 2019, No. 8:19-CV-00594-PX)
2019 WL 927195 [“Running Man” dance].)
Each plaintiff ’s copyright infringement
claim alleges they created a dance and Epic’s
use of their dance in Fortnite infringes on
their copyright in the dance. (See Ferguson,
supra, 2018 WL 9878118, at ¶¶ 42-52.)
But does copyright law protect the plaintiffs’ dances? While the Copyright Act protects pantomimes and choreographic works
under 17 U.S.C. section 102(a)(4), that
protection does not extend to “social dance
steps and simple routines” or a “mere compilation of physical movements.” (Bikram’s
Yoga College of India, L.P. v. Evolation Yoga,
LLC (C.D.Cal. Dec. 14, 2012, No. 2:11-cv5506-ODW (SSx)) 2012 WL 6548505, at
*3.) Indeed, the Copyright Office rejected
two of the plaintiffs’ applications to register
their dances. As to Alfonso Ribeiro’s Carlton dance, the Copyright Office reasoned
it was a simple routine made up of three
dance steps and therefore not registrable as
a choreographic work.
These lawsuits stalled after the Supreme
Court opinion in Fourth Estate Public Benefit Corp. v. Wall-Street.com, LLC (2019) 139
S.Ct. 881, holding a plaintiff may sue for
copyright infringement only after the Copyright Office registers the copyright, not
when the plaintiff applies for registration.
(Id. at pp. 886, 888-889.) The plaintiffs
suing Epic had not received copyright registration when they filed their lawsuits; they
had only applied for registration. Thus, the
plaintiffs voluntarily dismissed their lawsuit
or amended their complaint to omit the
copyright infringement claims.

Two plaintiffs have reportedly received
copyright registration on what their counsel
called a “variant” of their dances. But they
do not appear to have re-filed their lawsuits
yet. If they do, courts may eventually resolve
whether and how much copyright law protects these dances, and whether companies
might be liable for using these dances in
video games to earn money without consent.
Further, many plaintiffs have asserted other
claims such as violation of the right of publicity and trademark infringement. So even
if the copyright issues remain unresolved,
the broader economic question — whether
companies like Epic may be forced to pay
for using dance moves or other emotes in
their games — might still be answered.

Conclusion
These are only a few of the recent legal
disputes that could impact videogames and
esports. Other issues developed, including
some at the intersection of First Amendment
and trademark rights when using real-world
content in video games (see, e.g., AM General LLC v. Activision Blizzard, Inc. (S.D.N.Y.
Nov. 7, 2017, No. 2:17-cv-08644) 2017
WL 5167015). As these industries continue
to grow, additional legal issues will certainly
arise.
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Several jurisdictions and law-related
organizations, including California, Arizona,
Utah, the American Bar Association, and the
Association of Professional Responsibility
Lawyers, are considering making fundamental
changes in the legal industry. This includes
opening up the practice of law to a broader
group of professionals, permitting non-lawyers
to have ownership interests in law firms, and
further revising advertising rules. Although
these concepts are not new, they usually have
been dismissed fairly quickly in the name of
public protection. But these ideas are gaining
traction and it may not pose as much a threat
to litigants (or litigators) as many may instinctively suspect.

Where We Are Justifies Some Changes
Being Made
As a preliminary matter, it is important
to understand the context in which several
changes are being suggested. In the Legal
Market Landscape Report that the State Bar
of California commissioned, William Henderson referenced data collected in 2015 as
part of the National Center for State Courts
study, “The Landscape of Civil Litigation in

State Courts.” Both documents are widely
referenced for pointing out access-to-counsel
issues for many litigants. The study examined
925,344 cases in 10 major markets. This was
statistically significant in that it represented 5
percent of the total civil case load nationally.
In 76 percent of those matters, at least one
party was self-represented.
Economics are a driving force that are
widening the access gap, but not necessarily
for reasons some might expect. A dominant
factor concerns the monetary value of disputes
that are brought to the courts, much more so
than what is charged for legal services. Consider that over 75 percent of judgments in the
Landscape cases were for $5,200 or less. Thus,
the value of a large majority of disputes are so
low that it may not make sense to engage an
attorney to represent a party. And the majority of the cases may be summarized into three
categories: debt collection, landlord-tenant
disputes, and small claims matters.
Even though these numbers provide
justification enough for people to represent
themselves — something that is mandatory
anyway for small claims matters — there are
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other reasons. In fact, the cost of legal services
is likely a modest factor. According to the
American Bar Foundation’s 2014 report on
Accessing Justice in the Contemporary USA,
the most common reason for litigants not
seeking assistance outside their own social
network was that 46 percent believed there
was no need for advice. And another 24 percent believed that getting legal services would
not make any difference. Nine percent did not
know where to go to get service, and another
seven percent felt it was too stressful. Only 17
percent decided not to obtain legal services
due to cost.
In short, some of the impediments to access to legal services could be addressed with
low-stress solutions that are well-marketed
and perceived to make a difference. None of
these involve putting lawyers out of business
or even marketing against them. Rather, it appears that one of the biggest issues confronting the legal services marketplace is public
perception of the legal services industry.

Proposals Are Generally Directed Toward
Reregulating, Not Deregulating
A few months ago, the State Bar Task
Force on Access Through Innovation of Legal
Services (“ATILS”) issued a 251-page report
containing 16 concept options for potential
regulatory changes and then sought public
comment on which ones to pursue. This
provided a window into what could lie ahead
in the very near future for California practitioners. The key regulatory issues addressed by
the options on which ATILS is seeking public
comment include:
• Narrowing restrictions on the practice
of law to allow persons or businesses
other than attorney licensees to render
legal services, provided they meet

appropriate eligibility standards and
comply with regulatory requirements;
• Permitting non-lawyers to own or have
financial interests in a law practices;
and
• Permitting lawyers to share fees with
non-lawyers and amending other attorney rules regarding advertising, solicitation, and the duty to competently
provide legal services.
Per the State Bar of California, these concepts were raised with the following benefits
in mind. They could improve access of new
providers to the legal services market; create
incentives for innovators to collaborate with
lawyers to develop technology-driven solutions; and expand options for entities and
individuals other than lawyers to support and
participate in these developments through
business ownership and capital investment.
The above is consistent with the proposed
resolution recently submitted by the ABA
Center for Innovation. It provides that jurisdictions are encouraged to consider innovative approaches to the access to legal services
crisis to help people facing critical civil legal
issues, such as child custody, debt collection,
eviction, and foreclosure. These include regulatory innovations that have the potential to
improve the accessibility, affordability, and
quality of civil legal services, while also ensuring necessary and appropriate protections that
best serve the public.

Consumer Protection Will Be Factored
into Reregulation
The proposed resolution from the Center
for Innovation makes clear that it is not suggesting that jurisdictions simply throw open
gates to permit anybody to offer legal services
with no standards in place. Rather, it expects
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that consumer protection remain at the forefront of consideration.
Specifically, it suggests that jurisdictions
consider regulatory innovations that have
been adopted or are under review in a growing
number of state supreme courts and that are
also under study by state and local bar associations, such as the authorization and regulation
of new categories of legal services providers,
the reexamination of Rule 5.4 of a jurisdiction’s rules of professional conduct, and the
reexamination of provisions related to the
unauthorized practice of law. And following
such reregulation, it encourages jurisdictions
to collect and assess data both before and after
the adoption of any innovations to ensure
that changes are effective in increasing access
to legal services and are in the public interest.

Reason Exists to Believe the Impact on
Litigators Is Positive

“have called for increased funding for civil
legal aid, more pro bono work, and the recognition of civil Gideon rights that would afford
people a right to a lawyer in matters involving
essential civil legal needs.” Although there has
been some success through these efforts, it
has been modest and has fallen far short of
narrowing the access gap, which continues to
widen.
The ATILS Task Force received thousands
of comments on the proposed concepts. The
vast majority of these were negative, citing
concerns regarding the impact of innovations
on both clients and lawyers. But there is reason
to believe that permitting more participants
in the legal services industry will also benefit
those who presently work in the space (i.e.,
licensed lawyers and paralegals).

It is clear that the majority of reregulation
is designed to allow new entrants to provide
lower cost services for the underserved. In
other words, these legal service providers
would be assisting either those who pay the
lowest rates for services, many of whom do
not currently use legal service providers. So,
to the extent that they take up market space,
the new market entrants would be targeting
the market segment that would be least profitable for one-to-one services. That is precisely
why so many thoughts have centered around
technological themes, it provides for the delivery of services to many more litigants from
a single source.

Ordinarily, a new competitor entering a
market reduces market prices. This is because
providers are competing for the same market
share, and customers choose those with lower
pricing, pushing the general price level down.
But how the new entrant chooses to compete
is a key factor in the impact on pre-existing
businesses. For example, competing in a new
market is attractive if a company can identify
a market segment that is not well-served by
existing competitors. When the new entrant
targets a new market segment, it does not take
a share from existing market participants and
does not impact their pricing. And if the new
company develops a strong position in the
target segment, it allows others to withdraw
from it completely to strengthen positioning
in the other market segments.

Indeed, traditional solutions to promoting greater access to legal services have fallen
woefully short. As the report that accompanied the Center for Innovation’s proposed
resolution notes, for decades, members of the
legal profession and law related organizations

And there may be some benefit to lawyers. Remember that less than 20 percent of
the people who did not use legal services cited
expense as the reason why. The overwhelming
majority represented themselves for reasons
such as the belief that there was no need for
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advice, the belief that getting legal services
would not make any difference, not knowing
where to go to get service, and feeling that
legal services were too stressful. Each of these
factors could potentially be addressed by
better marketing of the industry, something
that non-lawyers would likely bring along
with them. And, assuming that new legal
service providers were supported so that they
were successful in providing services that their
clients were pleased with, perceptions of the
industry could improve. And that could open
possibilities for more sophisticated work that
lawyers would provide to clients who otherwise would never have sought help.

The Future Holds Many Possibilities
Ideally, reregulation would come with
some big bold moves from the current structure that would allow more flexibility both
for current licensees and for new legal service
providers. Indeed, limiting restrictions helps
clients by making it easier for lawyers to serve
them.
One need look no further than some of
the outdated concepts in Rule of Professional
Conduct 5.4. No justifiable reason exists to
preclude a lawyer from providing services in
a state they are licensed in to a client in that
licensing state simply because the lawyer is
physically located in another state. It essentially prohibits lawyers from telecommuting if
they live across a state border at a time when
case law has fairly universally concluded that
where a lawyer is located does not necessarily
determine where the lawyer is practicing law.
Similarly, the same rule precludes fee
sharing with non-lawyers or permitting a
non-lawyer to act as an officer or director.
The only reason for such a rule is to avoid the
potential interference by non-lawyers with the
professional judgment of lawyers when pro-

viding legal services. But the concept could
be simplified to just that — lawyers shall not
allow non-lawyers with whom they share a
professional or financial relationship to interfere with the lawyer’s professional judgment
in providing legal services.
To the extent that the lawyers elect to
partner with non-lawyers or employ non-lawyers in leadership positions to obtain greater
financial efficiencies, clients would potentially
benefit. For example, a non-lawyer may bring
special business acumen or technology to a
law firm that allows operations to run with
lower total costs. That means that the legal
services could be provided at lower costs. The
reality is that lawyers get paid from profits.
And the legal services industry, just like in any
other, is impacted both by income and costs.
If an individual can move the bottom line,
whether because of increasing revenue (such
as a rainmaking lawyer might) or lowering
costs (such as an experienced chief operations
officer might), she adds real value.

Conclusion
Of course, there are more changes that
can be made. Regulations being rethought and
revised so that they mirror what is needed to
protect clients are helpful to lawyers in giving
them more latitude to work. And, by extension, that benefits clients in that the lawyers
have the opportunity to be more efficient. To
the extent that reregulation brings non-lawyers in as legal services providers, attorneys
should embrace it. If they do, they will bring
opportunity to bring more consumers to the
industry and permit licensees to focus their
talents on more sophisticated — and by extension, likely more lucrative — work.
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Capture the Flag:
Winning With Forum
Selection Clauses
By Jim Wagstaffe

So much of litigation can be territorial.
After all, where an action is commenced (or
transferred) can have massive impacts on who
wins the case (e.g., assigned judge, governing
procedural rules, jury pools, geographic conveniences, etc.). Thus, well-crafted and enforceable forum selection clauses play a vital role in
winning the “capture the flag” aspect of modern
litigation disputes.
As a trial attorney, Civil Procedure professor
and practice guide author, I am keenly aware that
forum selection clauses involve one of the most
dynamic areas in all of civil litigation. Mastering
the explosion of recent case law and related statutory developments addressing forum selection
clauses necessarily includes awareness of the
“hot issues” in this area, including: (1) disputes
about scope, (2) validity and enforceability, (3)
impact of clause-cancelling state public policies,
(4) applicability to non-signatories, (5) impact
on removal rights, and (6) how best to draft and
enforce such provisions.

Capturing the Venue Flag: A Contract Is a
Contract
It has long been settled that parties may
contract to select the forum for potential
future disputes. Yet for decades, courts nevertheless were reluctant to enforce such private
agreements when the alternative forum chosen
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professional and governmental
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disputes, legal ethics, and First
Amendment matters. Jim is
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Civil Procedure Before Trial,
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by the plaintiff made more sense in terms
of third-party witnesses and protection of
forum-state residents. And then came the
Supreme Court’s decision in Atlantic Marine
Construction Co. v. U.S. District Court (2014)
571 U.S. 49, holding that valid and enforceable
forum selection clauses will be given controlling
weight in all but the most exceptional cases.
An argument can be made that Atlantic Marine
is the most significant procedural ruling in the
last decade because it enforced a forum selection clause requiring litigation in Virginia even
though the entire dispute revolved around a
construction project over 1,500 miles away in
Texas. At its most elemental, Atlantic Marine
provided enormous litigation advantage to
contracting parties who are able to control location through tactically inserted forum selection
clauses.
In Atlantic Marine, the Court held that a
valid forum selection clause is presumptively
enforceable, it trumps the plaintiff’s choice of
venue, and eliminates any judicial reliance on
the private interest factors including even the
convenience of third-party witnesses or the
location of evidence. Simply put, Justice Alito’s
opinion in Atlantic Marine tells us that when it
comes to forum selection clauses “a contract is
indeed a contract.”
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California also strongly favors contractual
forum selection clauses so long as they are
entered into freely and voluntarily, and enforcement would not be unreasonable. (See,
e.g., Smith, Valentino & Smith, Inc. v. Superior
Court (1976) 17 Cal.3d 491, 495; CQL Original Products, Inc. v. NHL Players’ Assn. (1995)
39 Cal.App.4th 1347, 1354.) However, such
judicial deference applies to mandatory forum
selection clauses (limiting claims in “shall” or
“must” terms exclusively to a designated forum)
and not to permissive clauses (allowing but not
mandating such designation through use of
words such as “may”), which are analyzed under ordinary forum non conveniens standards.
(Korman v. Princess Cruise Lines, Ltd. (2019) 32
Cal.App.5th 206, 215; The Wagstaffe Group
Practice Guide: Fed. Civ. Proc. Before Trial,
§ 12-III[H][7][c] (hereinafter TWG).)

Flag Not Captured if Claims Beyond Scope
of Clause
Often the threshold question is whether
the claims under consideration are even within
the scope of the forum selection clause itself.
Whether one or more of a plaintiff’s causes of
action is covered by a forum selection clause
depends on whether the matters are within the
scope of the coverage language in the provision.
Careful drafting and reading of such clauses,
therefore, can be essential.
As to both venue selection and arbitration
clauses, courts have been willing to find a claim
to be within the provision’s scope if those claims
have their roots in the relationship between
the parties which was created by the contract.
The common phrase “arising out of ” has been
equated with origination, growth, or flow from
the event. (See Central Pathology Service Medical
Clinic, Inc. v. Superior Court (1992) 3 Cal.4th
181, 187-188; Palmer v. Agee (1978) 87 Cal.
App.3d 377, 386; TWG, supra, § 12-III[H][7]
[e].) So, for example, forum selection clauses

that broadly cover claims “arising under or relating to” the contract have been held to embrace
claims for intentional torts, wrongful discharge,
fraud, and unfair competition. (Smith, Valentino
& Smith, supra, 17 Cal.3d at pp. 493-494 [forum
selection clause applied to any matter “arising
under or growing out of ” contract applied to
unfair competition and intentional interference
with advantageous business relationships]; Olinick v. BMG Entertm’t (2006) 138 Cal.App.4th
1286, 1296-1297 [forum selection clause
encompassing “all causes of action arising from
or related” to the agreement covered wrongful
discharge and age discrimination claims]; see
also Rice v. Downs (2016) 248 Cal.App.4th 175,
186 [arbitration clause applied to tort claims
rooted in contractual relationship].)

The Replanted Venue Flag Has to Be
Enforceable and Valid
While forum selection clauses generally are
accorded presumptive validity, this presumption
is not absolute and may be overcome by a clear
showing that they are unreasonable under the
circumstances. So, when a case involves a mandatory forum selection clause, it ordinarily will
be enforceable unless it is unfair or unreasonable. Both California and federal law presumes a
contractual forum selection clause is valid unless
the forum selected would be unavailable or unable to accomplish substantial justice or there
is no rational basis for the selected forum. (See,
e.g., Korman, supra, 32 Cal.App.5th at p. 216;
Drulias v. 1st Century Bancshares, Inc. (2018) 30
Cal.App.5th 696, 707; Verdugo v. Alliantgroup,
L.P. (2015) 237 Cal.App.4th 141, 146; America
Online, Inc. v. Superior Court (2001) 90 Cal.
App.4th 1, 11; Azima v. RAK Inv. Authority
(D.C. Cir. 2019) 926 F.3d 870 [forum clause
selecting England for litigation enforceable
requiring forum non conveniens dismissal]; Kelvion, Inc. v. PetroChina Canada Ltd. (10th Cir.
2019) 918 F.3d 1088 [forum selection clause
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to be given weight in all but most exceptional
cases]; Al Copeland Invs., LLC v. First Specialty
Ins. Corp. (5th Cir. 2018) 884 F.3d 540 [strong
presumption to enforce forum selection clause
unless obtained through fraud, selects a gravely
inconvenient forum, is fundamentally unfair or
violates a strong public policy of the forum];
Martinez v. Bloomberg L.P. (2d Cir. 2014) 740
F.3d 211, 219 [same]; TWG, supra, § 12-III[H]
[4].)
Thus, absent grounds for denying application of such a clause — e.g., the clause itself
was obtained by fraud or is an unconscionable
provision, there was no notice provided, or it
violates a statutory or other public policy (see,
e.g., Magno v. The College Network, Inc. (2016)
1 Cal.App.5th 277, 290; Starke v. SquareTrade,
Inc., (2d Cir. 2019) 913 F.3d 279; TWG, supra,
§ 12-III[H][4][e]) — the clause — even if not
negotiated between the parties or existing as part
of a contract of adhesion — will be enforced
though the designated forum is inconvenient.
Thus, it should not surprise us that courts have
upheld such clauses when: contained in a cruise
line ticket (Carnival Cruise Lines v. Shute (1991)
499 U.S. 585, 589; Korman, supra, 32 Cal.
App.5th at p. 216); as part of an online reservation (Decker v. Circus Circus Hotel (D.N.J.
1999) 49 F.Supp.2d 743, 748; Dicent v. Kaplan
University (3d Cir. 2019) 758 Fed. Appx. 311);
in a bill of lading (Kukje Hwajae Ins. Co. v.
M/V Hyundai Liberty (9th Cir. 2005) 408 F.3d
1250, 1254-1255); or in a shrink wrap term of
use (Taxes of Puerto Rico, Inc. v. Taxworks, Inc.
(D.P.R. 2014) 5 F.Supp.3d 185, 189; Rudgayzer
v. Google, Inc. (E.D.N.Y. 2013) 986 F.Supp.2d
151, 155).

State Public Policy Can Be a Game Changer
for Capturing the Flag
Courts will refuse a party’s forum selection
“capture the flag” effort if to do so would substantially diminish the rights of a state’s residents

in a way that violates that state’s public policy.
Ordinarily, while the party challenging a forum
selection clause bears the burden of proving its
inapplicability, that burden is reversed when the
claims are based on unwaivable rights existing
under state law. (See Verdugo, supra, 237 Cal.
App.4th at p. 157; America Online, supra, 90
Cal.App.4th at p. 11; Gemini Technologies, Inc. v.
Smith & Wesson Corp. (9th Cir. 2019) 931 F.3d
911 [forum selection clause not enforceable since
it violates clear state public policy invalidating
clauses requiring litigation out-of-state]; but see
Sun v. Advanced China Healthcare, Inc. (9th Cir.
2018) 901 F.3d 1081 [no violation of state public policy]; TWG, supra, § 12-III[H][4][e][v].)
In California, there are critical public policies
set forth in established case law and recent statutes that have been erected to invalidate forum
selection clauses that would otherwise result in
litigation outside the state. These include most
notably:
• The enforceability elsewhere of pre-dispute jury waivers (that violate California
public policy) precludes application of
venue clause. (Handoush v. Lease Finance
Group, LLC. (2019) 41 Cal.App.5th
729.)
• CLRA rights diminished if Virginia’s
less consumer-protective and class
action-resistant statutes applied due to
forum selection. (America Online, supra,
90 Cal.App.4th 141.)
• California corporate securities laws
would be diminished in the designated
forum. (Hall v. Superior Court (1983)
150 Cal.App.3d 411, 416-417.)
• California protections for employees
diminished (e.g., wage and hour rules).
(Verdugo, supra, 237 Cal.App.4th at
p. 157.)
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• Other specific statutory prohibitions.
(E.g., Civ. Code, § 1804.1 [installment
sales]; Bus. & Prof. Code, § 20040.5
[franchisee rights]; Lab. Code, § 925
[employment agreements for California
employees]; Code Civ. Proc., § 410.42
[subcontracts in construction cases];
Cal. U. Com. Code, § 10160(b) [commercial leases].)

Capturing the Flag as Against NonSignatories?
Certainly, one of the hottest issues in our
game of “capture the flag” is whether forum selection clauses can be enforced against non-signatories because they are otherwise so related to
a contracting party that enforcement is allowed.
Generally, courts will consider applying the
forum selection clause if a party is so “closely
related” to the contractual relationship that a
change of venue will be ordered.
The most typical situations for applying
these provisions to non-signatories involve
archetypal closely related parties. These include
third-party beneficiaries, successors, assignees,
subsidiaries, corporate officers, and established
alter egos. (See In re McGraw-Hill Global Education Holdings LLC (3d Cir. 2018) 909 F.3d
48 [non-signatory not bound if not “closely
related”]; In re Howmedica Osteonics Corp. (3d
Cir. 2017) 867 F.3d 390, 407; see also GE Energy Power Conversion France SAS v. Outokumpu
Stinless USA LLC, cert. granted (2019) No. 181048 [certiorari to decide if a non-signatory can
compel arbitration in an international setting];
TWG, supra, § 12-III[H][7][f ].)
Similarly, in California, courts have applied
forum selection clauses to non-signatories if
they were “closely related” to the contractual relationship at issue. (E.g., Lu v. Dryclean-U.S.A.
of Cal., Inc. (1992) 11 Cal.App.4th 1490, 1494
[applying clause to nonparties who benefited

from agreement]; Bancomer v. Superior Court
(1996) 44 Cal.App.4th 1450, 1459 [applying
stock purchase agreement to “closely related”
parties].)

Uncapturing the Federal Court Flag—Waiver
of Removal Rights
If parties desire to preclude litigation in
federal court, they can include a forum selection
clause that selects solely a designated state court
forum. Courts recently have been upholding
such clauses as a contractual waiver of the
right to remove an action to federal court. (See
Medtronic Sofamor Danek, Inc. v. Gannon (8th
Cir. 2019) 913 F.3d 704 [agreement stating
claims must be litigated in Minnesota state
court barred removal]; Doe 1 v. AOL LLC (9th
Cir. 2009) 552 F.3d 1077, 1081-1082 [clause
stating “exclusive jurisdiction resides in the
courts of Virginia” precludes litigation in federal
court]; see also Korman, supra, 32 Cal.App.5th
at pp. 218-219 [upholding forum selection
clause exclusively designating a particular federal
district court if there is subject matter jurisdiction]; TWG, supra, § 8-VII[A][2].) Thus, even
if there is a federal question or diversity, removal
will be barred.
Under the same rationale, courts also have
ruled that the parties will have waived the right
to remove an action to federal court if the forum
selection clause limits venue to a county in which
no federal court is located. Moreover, even if the
clause does not mention federal or state court
specifically, if it limits venue to “courts of” a
particular state (a sovereignty designation) or of
a designated county in which no federal court
is located then removal also has been waived.
(See City of Albany v. CH2M Hill, Inc. (9th Cir.
2019) 924 F.3d 1306 [forum clause selecting
county in which no federal courthouse is located bars removal]; Grand View v. Helix Electric
(5th Cir. 2017) 847 F.3d 255 [contract limiting
jurisdiction to Harris County, Texas barred re-
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moval]; Bartels v. Saber Healthcare Group, LLC
(4th Cir. 2018) 880 F.3d 668 [limiting forum to
state county where there is no federal court bars
removal]; FindWhere Holdings, Inc. v. Systems
Environment Optimization, LLC (4th Cir. 2010)
626 F.3d 752, 754 [forum clause designating
“courts of the State of Virginia” is a sovereignty
clause and bars removal since federal courts are
not courts “of ” the State of Virginia].)
On the other hand, if the clause refers to
“courts in” a particular state or county (a geographical designation) and there is also a federal
court in that county, removal is allowed. (See
Simonoff v. Expedia, Inc. (9th Cir. 2011) 643
F.3d 1202, 1207 [removal allowed despite clause
limiting venue to the “courts in King County,
Washington”]; Alliance Health Group, LLC v.
Bridging Health Options, LLC (5th Cir. 2008)
553 F.3d 397, 400; Yakin v. Tyler Hill Corp. (2d
Cir. 2009) 566 F.3d 72, 76-77.)
Of perhaps equal importance, even if only
one of the parties to the suit has agreed exclusively to state court, this has been held to constitute a waiver of the removal right for all parties.
(See Autoridad de Energia Electrica v. Vitol S.A.
(1st Cir. 2017) 859 F.3d 140 [removal waived
if co-defendant’s forum selection clause vests
exclusive jurisdiction in “courts of Commonwealth of Puerto Rico”]; 28 U.S.C. § 1446(b)
(2)(A) [mandating that all served defendants
join in the notice of removal].)

practical parts of bringing the flag back to your
chosen territory. This means: (1) drafting effective forum selection clauses, and (2) utilizing
the proper procedure for winning the game in
court.

Territorial Advantage Through Effective
Drafting
There are some simple admonitions to
increase your flag capturing potential by more
careful drafting of the underlying contract.
• Use mandatory — not permissive —
language. This means words like “shall”
and “must,” not “may” as to the venue
selection.
• Be sure to use both the narrower “arising
under” and broader “relating to” language for broader coverage; to make it
even more plain, (1) refer to claims that
“arise directly or indirectly” from the
agreement, and (2) include references to
specific covered claims preceded by an
“including but not limited to” predicate.
• With respect to forum selection clauses
designed to prevent removal, be sure to
plainly state that the clause mandates
state court jurisdiction through use of
words like “exclusive,” “sole,” and “only”
to modify the state venue choice.

The rationale is that since the right to
remove to federal court ordinarily requires the
joinder of all named and served defendants, the
waiver by one has been held to equal a waiver of
removal for all.

By the same token, to preclude removal, be
sure to designate courts “of ” the forum state so
that the exclusivity as to the state sovereignty is
clear. And if you want there to be a venue choice
for either state or federal court, clearly state such
variable choice or use courts “in” the given state.

Winning the Game by Effectively Venue
Tagging the Other Side

Procedures to Enforce Valid Forum
Selection Clause

If you’re going to succeed in capturing
the venue flag, you must accomplish the very

If the defendant desires to enforce an otherwise valid forum selection clause designating
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venue in a forum other than that selected by the
plaintiff in the federal action, it may file a motion to transfer venue to the contractually-agreed
upon forum. (Atlantic Marine, supra, 571 U.S.
49.) If, as in Atlantic Marine, the original chosen
venue was proper, but the contract designates
a different forum, then the transfer motion is
made pursuant to 28 U.S.C. § 1404(a). If, on
the other hand, the original venue is improper,
the party can move to dismiss the action under
Rule 12(b)(3) or, in the alternative, make a
motion to transfer the action to the designated
forum under 28 U.S.C. § 1406(a) (assuming
the alternative forum is another federal court).
In California, the procedure for enforcing a
forum selection clause is a motion to stay or dismiss for forum non conveniens under Code of
Civil Procedure section 410.30(a). (See Drulias
v. 1st Century Bancshares, Inc., supra, 30 Cal.

App.5th p. 703.) Of course, if the challenge is
made before there is a general appearance, then
it is governed by section 418.10 (stand alone or
with motion to quash). (See Global Financial
Distributors Inc. v. Superior Court (2019) 35
Cal.App.5th 179, 188-189 [motion timely even
if filed after defendant has appeared in action,
e.g., filing demurrer]; TWG, supra, § 12-III[H]
[5].)

Final Thoughts
The main thing to remember about playing
“capture the flag” is that the law is ever changing.
You can stay on top of such changes by going
online and using the “Current Awareness” component of TWG that provides weekly updates
on the hottest new cases in litigation practice.
In this venue, I fly my civ pro geek flag proudly.
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By Eric Foner
Reviewed by Marc Alexander
When President Lincoln began his
Gettysburg Address, “Four score and seven
years ago our fathers brought forth on this
continent, a new nation, conceived in Liberty,
and dedicated to the proposition that all men
are created equal,” he was acknowledging the
Constitution was a flawed document. For
his reference to 87 years, to a new nation, to
liberty, and to equality, was not a reference to
the Constitution, but rather to the Declaration
of Independence. In the original Constitution,
there was no reference to equality under the
law. Nor did the promise in the Preamble to
“secure the Blessings of Liberty to ourselves and
our Posterity” include slaves. Referring to “the
magnificent words of the Constitution and the
Declaration of Independence” 100 years after
the Gettysburg Address, Martin Luther King
Jr. declaimed: “Instead of honoring this sacred
obligation, America has given the Negro people a bad check, a check which has come back
marked ‘insufficient funds.’”
The 13th, 14th, and 15th Amendments,
ending slavery, promising due process and

equality under law, and providing that the right
to vote was not to be denied “on account of
race, color, or previous condition of servitude”
addressed slavery and promises the Constitution
had not fulfilled. The origins of those Reconstruction Amendments, the legislative battles
to enact them, and their subsequent judicial
interpretation and evisceration by the post-Reconstruction Supreme Court are the subject of
historian Eric Foner’s The Second Founding.
Foner, the DeWitt Clinton Professor
Emeritus of History at Columbia University,
has a masterful command of the history of race
relations in the United States. He is the preeminent historian of Reconstruction, having
authored Reconstruction: America’s Unfinished
Revolution, 1863-1877, winner of numerous
awards and prizes. That earlier book’s title
brings together two themes of The Second
Founding: the revolutionary nature of the Reconstruction Amendments and the unfinished
promise of the revolution.
As Foner points out, the history of Reconstruction and the Amendments is “a prime
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example of what we sometimes call the politics
of history — the ways historical interpretation
both reflects and helps to shape the time in
which the historian is writing.” In the early
20th century, the history of Reconstruction
was written by the so-called Dunning School
of scholars trained by William Dunning at Columbia University. This view of Reconstruction
will be familiar to anyone who had to watch
The Birth of a Nation. The intellectual foundation provided by the Dunning School helped
to support the “Lost Cause” ideology of a
South crushed by the Civil War and victimized
by that unholy trinity of scalawags, freedmen,
and carpetbaggers.
In an article Professor Dunning wrote in
The Atlantic in 1901, he argued the Reconstruction Amendments enfranchised Blacks, leading
to Republican party control of several Southern
states, and that “the negroes exercised an influence in political affairs out of all relation to
their intelligence or property, and . . . so many
of the whites were disenfranchised, excessive
even in proportion to their numbers.” Eventually, “there emerged again the idea of Jefferson
and Clay and Lincoln . . . that the ultimate root
of the trouble in the South had been, not the
institution of slavery, but the coexistence in one
society of two races so distinct in characteristics
as to render coalescence impossible . . . .” And
acceptance of this, even in the North, led to the
undoing of Reconstruction.
While Dunning’s racist assumptions,
relegation of slavery to secondary importance,
and concern about political domination of the
South by Blacks no longer dominates the writing of American history, the Dunning School
represented a mindset that helps to explain
the judicial evisceration of the Reconstruction
Amendments — especially because Supreme
Court Justices relied on writings of the Dunning School.

Foner’s book includes a chapter on each of
the Amendments, explaining how they were
products of legislative debate, redrafting, and
compromise. The Civil War’s decisive Northern
victory advanced the idea among northerners
of “a powerful national state protecting the
rights of citizens.” While the Amendments accomplished major changes in the Constitution,
abolishing slavery, promising due process and
equality under law, and prohibiting denial of
suffrage based on race, legislative compromises
created weaknesses and ambiguities that could
be exploited by those seeking to undermine the
scope and impact of the Amendments.
During the legislative process, there were
sordid compromises, and recognition of
problems on the horizon. For example, 19th
century feminists would be disappointed that
the 14th Amendment inserted the limiting
word “male.” Final passage of the Amendment
was “a long and torturous path, with numerous
wording changes along the way . . .. ” As for
voting rights, “congress was hardly unaware
that the Fifteenth Amendment’s purpose might
be circumvented,” as would happen through
poll taxes, literacy requirements, and expansion
of criminal law violations that disenfranchised
voters — facially nonracial requirements aimed
at Blacks.
Most interesting for lawyers will be Foner’s
chapter explaining how the Supreme Court
provided answers “to the question of how far
the constitutional system and the rights of
citizens had been transformed” by the Amendments. The answer “[w]ould spell disaster for
black Americans.” In 1890, a newspaper deplored that too many rights had been lost when
they reached “that grave of liberty, the Supreme
Court of the United States.” Foner writes, “in
almost every instance, the Court chose to restrict the scope of the second founding.”
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Once slavery was abolished — a great
accomplishment — the 13th Amendment became “a dead letter.” If the Court, however, had
broadly interpreted the “badges and incidents of
slavery” (a phrase that does not actually appear
in the 13th Amendment), the reach and effect
of that Amendment would have been greater,
because that Amendment is not limited to state
action. Because of the narrow interpretation of
“badges and incidents,” the 13th Amendment
did not touch segregation in private businesses,
in public pools and facilities, in schools, in
hotels, and in transportation.
The 14th Amendment was weakened by
the judicial interpretation of its state action
requirement, so that criminal acts directed
at Blacks by private citizens did not fall
within the ambit of enforcement. And the
Slaughter-House Cases (1873) “eviscerated the
Privileges or Immunities Clause so effectively
that it ‘ceased to have constitutional meaning,’”
by limiting protections to federal privileges or
immunities, of which there were few. Over
the 20th century, the Bill of Rights has been
selectively and incrementally incorporated by
the 14th Amendment — long after its framer,
Representative John Bingham, argued for incorporation of the first eight amendments. The
Civil Rights Cases (1883) would make “most of
Sumner’s Civil Rights Act unconstitutional on
the grounds that it sought to punish discrimination by private businesses, not the states.”
The 15th Amendment, prohibiting the
federal and state government from denying a
citizen’s right to vote based on “race, color, or
previous condition of servitude” was narrowly
interpreted so that state restrictions that were
racially neutral on their face, such as poll taxes,
literacy tests, and felony disenfranchisement,
passed muster. “The amendment’s fate,” concludes Foner, “was an extraordinary example
of constitutional nullification and an unusual

event in the history of democracy.” Millions
“who enjoyed the right to vote suddenly had
it taken away.”
In Yick Wo v. Hopkins (1886), the Supreme
Court ruled that a law racially neutral on its
face could be administered prejudicially, and
violate the equal protection clause of the 14th
Amendment law “if it is applied and administered by public authority with an evil eye and
an unequal hand, so as practically to make
unjust and illegal discriminations between
persons in similar circumstances . . . .” Yet the
Voting Rights Act of 1965 was necessary to
protect the voting rights of Blacks from facially
neutral burdens targeting their ability to vote.
Also falling by the wayside were the
enforcement powers found in section 2 of
the 13th Amendment, section 5 of the 14th
Amendment, and section 2 of the 15th Amendment. With the resurgence of the Democratic
Party, states’ rights, and racism, the departure
of Radical Republicans from the political
scene, and a seeming national exhaustion and
attention deficit, vigorous judicial enforcement
failed to coalesce.
The framing of issues surrounding discussion of the Amendments and race relations in
the 19th century can seem very familiar. For
example, Justice Joseph Bradley “wrote that
blacks needed to stop seeking ‘to be the special
favorite of the laws.’” This sentiment survives
in the arguments of those who advocate Whites
and “successful minorities” are the real victims
of “reverse discrimination,” an argument that
has been used to undo affirmative action programs.
Also resonant in our time is Justice Harlan’s
correct prediction that the majority opinion in
Plessy v. Ferguson (1896), the notorious case
involving a Black man’s eviction from a segregated railroad car and the “separate but equal
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doctrine,” would lead to a wave of segregation
statutes in the South. Like the majority opinion
in Plessy, the majority opinion in Shelby County,
Alabama v. Holder (2013), gutting the preclearance requirement for federal approval in certain
jurisdictions before changing voting rules, did
not realistically address real-life consequences.
Chief Justice Roberts wrote in Shelby: “The Fifteenth Amendment is not designed to punish
for the past; its purpose is to ensure a better future.” Foner acidly comments, “As anyone with
a deeper understanding of American history
would have predicted, Alabama immediately
took the decision as a green light to enact laws
meant to restrict the voting population.”
Despite the promise of the second founding, some of the wounds addressed by the
Amendments continue to suppurate. Presumably the 13th Amendment settled the issue
of birthright citizenship; and yet now, it has
been reintroduced into our polarized politics.
The promise of equality under the law has
not been fully tapped, as various groups seek
to be fully embraced by the promise of the
14th Amendment. Where poll taxes, property
qualifications, and felony disqualification once
acted as facially colorblind means to suppress
the votes of Blacks, today, “facially colorblind”
means such as political gerrymandering, ID
requirements, purging voter lists, shortening
polling hours, eliminating polling booths, and
felony disqualification, can disproportionately
burden minorities.
As Foner explains, “the creation of meaning is an ongoing process” and “ambiguity
creates possibilities.” The 13th Amendment
did not clearly define “involuntary servitude,”
and the 15th Amendment did not explain
how to determine that voting restrictions were
enacted “on account of race.” As for the 14th
Amendment, it speaks of general principles:
due process, equal protection, and privileges or

immunities. As to the “original intent” behind
the 14th Amendment, inquiry is problematic,
particularly so since women and Blacks did
not sit in the Congress that drafted the 14th
Amendment.
“[I]n almost every instance,” writes Foner,
“the Court chose to restrict the scope of the
second founding.” Foner argues the Supreme
Court’s narrow interpretation of the Amendments was not the only possible interpretation.
Thus, the Amendments contain latent possibilities, just as did Justice John Marshall Harlan’s
dissent in Plessy. And it was not until 1954
that the “separate but equal” doctrine adopted
by Plessy majority was rejected by the Warren
Court in Brown v. Board of Education, marking
a “Second Reconstruction.”
Many of the issues presented by the
Amendments are very much alive. How far
does the promise of “equality under the law”
extend? Who shall be counted as a citizen?
What does “We the People” mean today, and
what would it have meant if the People “had
been more fully represented at Philadelphia”?
When does a voter restriction become voter
suppression?
Foner argues for a capacious interpretation
of the Amendments — one centered not on the
exquisite balance of state and federal government, but on civil rights: “viable alternatives
exist to actual Supreme Court jurisprudence,
alternatives rooted in the historical record,
which would infuse the amendments with
greater power.” However, as a historian, Foner
recognizes ground-shifting changes in constitutional interpretation do not occur in a vacuum.
And so, while Foner views the second founding
as an inspiration, he acknowledges the “counterinterpretation developed in Reconstruction
and its aftermath . . . remains available, if the
political environment changes.”

The Journal of the Litigation Section of the California Lawyers Association // California Litigation Vol. 33 • No. 1 • 2020 // 55

Reflections on
Becoming an
Appellate Lawyer
Hall of Famer

Jon B. Eisenberg, an appellate
lawyer for four decades, authored
The Rutter Group’s “California
Practice Guide: Civil Appeals
and Writs” and is a PastPresident of the California
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By Jon B. Eisenberg
On September 20, 2019, I became the second
inductee — the first being Ellis Horvitz — into
CLA’s Appellate Lawyer Hall of Fame. At the
induction event, I spoke of my gratitude for receiving this honor, and I recounted three notable
highlights of my 40-year career as an appellate
attorney. The task of converting those comments
into an article for this journal proved a bit of a
challenge, since I had prepared no notes and pretty
much spoke off the cuff. Here goes!

The Publication of “That Book”
Some call it “The Bible” or “The Blue Bible.”
The Rutter Group calls it California Practice
Guide: Civil Appeals and Writs. I usually just call
it “that book.”

to visualize the finished product occupying a halffoot of bookshelf space in my office. A cheap thrill,
to be sure, but it served its purpose.
A far greater thrill was to see the actual finished
product at the end of 1989 — not just in print,
but also in the form of a cake. Justice King and his
secretary threw me a book party, for which they
had the book replicated as a big chocolate cake
festooned with gleaming blue and white frosting.
That really took the cake. We ate the book.

My First Oral Argument in the California
Supreme Court

I wrote it — with the assistance of Ellis
Horvitz and Justice Howard Wiener — during
1986-1989, and I’ve updated it yearly since then.
It appears to be my magnum opus. It’s not War
and Peace, but it’s nearly as long.

I have a confession to make. I’ve always been
terrified of public speaking — which would seem
to suggest that I chose the wrong profession.
As a callow youth, I never — ever — thought I
would be able to stand before seven justices of the
Supreme Court, maintain my composure, speak
coherently, and survive to write about it. And yet
I turned out to be pretty good at it. Who knew?

At the time of its writing and publication, I
was a staff attorney for Justice Donald B. King at
the Court of Appeal in San Francisco. One of my
internal devices for getting myself through especially tedious parts of the lengthy writing process
— of which there were more than a few — was

Imagine my surprise in 1999 when I stood
before Chief Justice Ronald George and the
other six justices of the California Supreme Court
— and stayed upright — to argue People ex rel.
Department of Corporations v. SpeeDee Oil Change
Systems, Inc. (1999) 20 Cal.4th 1135.
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SpeeDee Oil did not implicate fundamental
human rights or pose weighty constitutional issues.
Such cases — involving issues of the day like the
right to die, marriage equality, unlawful electronic
surveillance, government executive overreach,
and abusive force-feeding of Guantánamo Bay
detainees — came later in my career. In SpeeDee
Oil, my client was a huge corporation, and the
issue was simply whether the rule of vicarious disqualification of an entire law firm when a member
of the firm has a conflict of interest applies to “of
counsel” attorneys. The correct answer turned out
to be what I was arguing — yes.

Shaker, a 46-year-old British resident born
in Saudi Arabia, had been imprisoned since late
2001. Afghan soldiers had abducted him shortly
after September 11, when the U.S. was paying
bounty for men who were said — by just about
anyone — to be terrorists. In 2007 the Bush
administration cleared him for release for lack of
inculpatory evidence, and in 2009 the Obama
administration again cleared him for release. Yet
he, like so many others at Guantánamo Bay who
had likewise been cleared, still languished there
into the waning of the Obama presidency, part of
a huge logjam of cleared detainees.

But, hey, it was my first oral argument in the
California Supreme Court. (And I won.)

Shaker had participated in several previous
mass hunger strikes. He and many others were
again on hunger strike in 2014, protesting their
indefinite detention. They were all being brutally
force-fed in violation of international law and —
we contended — the United States Constitution.

My enduring memory of that oral argument
is of stepping to the lectern when Chief Justice
George called the case, adjusting the microphone
upward, and then looking out at the panel. The
Chief Justice was almost impassive — almost, but
not quite. He seemed to be ever-so-slightly smiling
at me and nodding, as if to reassure me: “Don’t
worry, you can do this.”
I did it. And I survived. I even did a good job
of it. And when I was done speaking, I was thrilled!

My Visit with Shaker Aamer in the Prison at
Guantánamo Bay
Appellate lawyers generally work far from the
trenches, with little or no direct client contact. My
most notable exception was Shaker Aamer, a detainee at the Guantánamo Bay prison. I represented Shaker and a handful of other hunger-striking
Guantánamo Bay detainees — at both the trial and
appellate levels — in habeas proceedings challenging
the abusive conditions under which they were being
force-fed. All were being detained without trial,
even though they had long been cleared for release.
In February of 2014, I spent a full day visiting
Shaker in a cell at Guantánamo Bay. It was no
thrill, but it certainly was memorable.

My memory of that visit is so vivid that, as
I write, I cannot help but change to the present
tense.
To get to Guantánamo Bay, I catch a privately-operated flight from Fort Lauderdale, where
I meet up with Shaker’s lead trial attorney, Clive
Stafford Smith. We spend the night in a motel at
the Guantánamo Bay naval base.
The next morning, an escort soldier picks us
up in a van. The soldier wears camouflage which
bears no identifying marks. She is nameless and
without rank. She drives us to the base exchange,
where Clive buys a large pizza to add to a stash
of nuts, dried fruits, Middle Eastern and Indian
sweets, and chocolates that we are bringing to
Shaker. He will interrupt his hunger strike today
to do some serious gorging, knowing that he will
likely vomit it all later on.
The soldier drives us silently to the prison, in a
remote part of the base. The tropical heat is already
thick and stifling. As we are thoroughly searched
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and then pass through a series of locked gates to a
visiting area, it gradually dawns on me that nearly
all the jailers are completely anonymous. Only a
few have nametags or insignia. I see one soldier
put masking tape over his nametag before entering
the prison. This place is Kafkaesque.
The visiting area consists of two small structures that look like converted shipping containers.
Up the steps of one we go, through a cage-like
door and into a small cell.
Shaker is standing behind a battered wooden
table, dressed in a white t-shirt, orange shorts, and
plastic flip flops. One of his ankles is shackled to
an iron ring embedded in the floor. It’s just the
three of us, the table, and three folding chairs. The
guards depart, locking the door behind them.
Shaker beckons Clive to step around the table,
gives Clive a big hug (they have met many times),
and exclaims “45 days today!” He is referring to the
length of his current hunger strike. He removes his
t-shirt to display his weight loss. His waist is tiny.
Folds of loose skin drape inward toward his navel
and downward below the waistline of his shorts.
He grabs a handful of skin and stretches it outward
toward us. His feet are swollen with edema.
For the next two hours we discuss the status
of the force-feeding litigation, which is headed
for appellate review on a first-impression issue:
whether the writ of habeas corpus may be used
to challenge conditions of prison confinement.
Shaker devours nearly the entire pizza and much
of the other food we have brought. Clive and I
partake in some of the nuts and sweets.
Shaker has brought lengths of string which
he uses to take his measurements: height six feet;
waist 28 inches; neck 14.2 inches; thigh 19.5
inches; calf 15 inches; ankle 9 inches. Before his
incarceration he weighed 220 pounds. He now
weighs 145 pounds.

Shaker says the guards kept him awake last
night because they knew he would be meeting
with his lawyers today. He says he is dizzy and the
bones in his back and neck ache from daily FCEs.
That’s “forcible cell extraction,” in which a heavily
armored team of guards uses physical force, often
extreme, to restrain a prisoner and remove him
from his cell. Some detainees dread the FCEs even
more than the force-feedings.
Shaker gives us a rundown of all the current
hunger strikers and those who are being force-fed.
All prisoners are called by their numbers, not their
names. Shaker is Number 239. He lists 25 hunger
strikers, with 16 of them being force-fed.
Around noon, a guard removes Clive and me
from the cell for a lunch break. We are searched
again. Then the escort soldier drives us back to the
base exchange, where we go to a McDonald’s and
buy a few hamburgers and several orders of fries to
bring back for Shaker.
Back in the cell for our afternoon visit, Shaker
reports that during our absence, as expected, he
vomited everything he had eaten in the morning.
He smiles and says, “like the Romans.”
A guard has brought Shaker a meal in two
Styrofoam containers called “clamshells.” It consists of canned kidney beans, canned carrots, an
anemic-looking salad, some condiment packets,
and a piece of protein which I take for chicken but
proves to be some sort of fish, perhaps rehydrated
dried salt cod. Shaker says the prisoners joke that
all the fish they are served comes from a single
whale that was killed in 2002. Shaker ignores the
clamshells and quickly proceeds to dispatch the
hamburgers.
Clive has an idea for Shaker to dictate a sort
of “Guantánamo Cookbook.” He urges Shaker to
tell us how the prisoners doctor up the prison food
when they’re not hunger striking. At first, Shaker
balks: “You’re not going to take my secrets!” But
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gradually he relents, and we extract a handful of
recipes from him, giving them names as we go
along. Here’s one:
Shaker’s Hummus
1 packet of ranch dressing
2 packets of mayonnaise
2 packets of mustard
2 packets of salt
2 packets of pepper
1 packet of olive oil
1 hot pepper, seeded and ground up with a
cut-down plastic juice bottle
Half a lemon
Garbanzo beans and whatever other vegetables you can salvage from a clamshell meal
Hummus is normally made with tahini, but
you can forget about finding tahini at Guantánamo Bay. Mash the garbanzo beans, mix them with
all the remaining ingredients except the other
vegetables and the olive oil, beat very well, spread
the mixture into an empty clamshell, and garnish
the corners with the other vegetables. Drizzle the
olive oil over the top.
Now, it’s time to sing some songs. Shaker
loves to sing. He is particularly fond of Bob Marley tunes. He gives a robust rendition of Marley’s
Redemption Song. I join him in the chorus:
Won’t you help to sing
These songs of freedom
‘Cause all I ever have
Redemption songs
Redemption songs

He then turns to singing Marley’s Get Up,
Stand Up. Again, I join in:
Get up, stand up: stand up for your right!
Get up, stand up: don’t give up the fight!
And finally this:
You can fool some people sometime,
But you can’t fool all the people all the time
So now we see the light (what you gonna do?),
We gonna stand up for our right!
Upon which Shaker and I sing out in unison:
Yeah!
And so I found redemption — with a client
in troubling times at a horrifying place.
A few months later, the D.C. Circuit held
that the writ of habeas corpus may indeed be used
to challenge conditions of prison confinement,
even at Guantánamo Bay. I continued litigating in
the district court through the end of 2015, when
President Obama finally acceded to the release of
dozens of detainees who had been lawlessly imprisoned without trial for more than a decade. Shaker
was reunited with his wife and children in the
United Kingdom. He had been held for 14 years.
I’ve had a good career. The high times have carried
the low. It’s gratifying to be recognized for one’s
achievements, but the memories alone are enough
to sustain me. I’m still practicing law. I haven’t
given up the fight — not yet. Yeah!

Shaker lingers on this verse:
Emancipate yourselves from mental slavery
None but ourselves can free our minds
He tells us: “Mental slavery is a lot worse than
the chain slavery. With chains, all you have to do
is break them.”
First Hall of Famer, Ellis Horvitz (left), with the author.
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